





THE CENTRAL LAW JOURNAL. 





1 











Whe Central Law Journal, 


SAINT LOUIS, JULY 6, 1877. 





CURRENT TOPICS. 





TuHat the wave of spasmodic virtue which 
writers have frequently noticed, and the coming 
and duration of which a distinguished author of 
the present century showed to be governed by fixed 
and determined rules, has once more come upon 
Great Britain, is seen in the recent prosecution of 
Charles Bradlaugh and Mrs. Besant, before the 
Court of Queen’s Bench. ‘The charge was the 
publishing and vending of an immoral book, that 
is to say, a pamphlet in which the writings of Mr. 
Malthus were presented in a popularform. The 
parties defended themselves with spirit and ability; 
they brought into court the writings of scores of 
the world’s philosophers, poets and historians from 
Plato to Darwin, from Juvenal to Byron, from 
Sallust to Hume. But the tide seems to have been 
strong enough to carry the jury with it, and a ver- 
dict of guilty was returned against both defend- 
ants. The chief justice is said to have expressed 
himself in strong terms in regard to the injudi- 
ciousness of the prosecution, and though sent- 
encing the defendants to a fine of £200 and a 
six months imprisonment, pending an appeal upon 
certain legal points, discharged them upon their 
own recognizances. What effect this conviction 
will have it is difficult to surmise. The prosecu- 
tors will, perhaps, be encouraged to bring other 
publishers to the bar of the Queen’s Bench, as 
they have already, by threats, forced the with- 
drawal from circulation of several works of au- 
thority and note. But the remarks of the Lord 
Chief Justice should show them that what an 
ignorant jury may condemn, an educated gentle- 
man may defend and not consent to lose; and 
herein, at the present moment, would seem to rest 
the security of the printing-press in Great Britain. 





THE TRADITIONAL American style of binding 
law books in full sheepskin is so abominable, that 
we wonder that the American bar have stood it as 

_ long as they have. 
to, in the first instance, as a cheap imitation of the 


full calf in which English law books have been | 


generally bound. Such a cheap device might have 
been excusable when the country was new; but 
we have really outgrown it, particularly since 
there is nothing to recommend it on its own in- 
trinsic merits. In point of fact, sheepskin is not 
as good binding as muslin; it is not as durable. 
The strain on the binding of a book is always at 
the hinges, and a sheepskin cover wears out there 
at a very premature age. Another objection to 


sheepskin is that, under the influence of successive 
moisture and drouth, it crumbles and pulverizes. 
This is illustrated by the fact that, after a man has 
worked diligently for two or three hours in a large 
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law library, like that at St. Louis, he finds himself 
as red as a bricklayer and as dirty as a blacksmith. 
The sides of books don’t wear out; the tips outlast 
the backs by many years. These facts, it would 
seem, ought to have suggested to enterprising 
publishers, long before this, that the most useful 
style of binding,—and one which can recommend 
itself also on account of its cheapness,—is a bind- 
ing in calf backs and tips with muslin sides. This 
binding has lately been tried on a portion of the 
present edition of Dillon’s Municipal Corporations, 
by Messrs. Becktold & Co. of St. Louis. By a 
careful selection of leather and skillful manipula- 
tion, they have succeeded in producing a binding 
which we believe to be three times as durable as 
sheepskin and far more elegant in appearance, 
while the cost is but very little greater than the 
ordinary full sheep. We simply call professional 
attention to the matter because we have often 
thought, on seeing the cartloads of books almost 
weekly sent out from the St. Louis Law Library 
to be rebacked in calf, that it was high time for a 
change to take place in the manner of binding 
standard law books. 





A MEMBER of the St. Louis Bar having been 
retained to prosecute certain claims against an 
insurance company, and having proceeded in 
some of the cases as far as the bringing of the 
suits, signs an agreement with the*officers of the 
defendant company, in which he agrees with the 
latter that he will continue the prosecution of 
such only of the cases already in court as the 
company directs; that he will give notice to the 
company of any future claims that may be placed 
in his hands; that he will not, for two years from 
the date of the agreement, proceed against the 
company, and that he will not permit the pre- 
sentation of claims in his hands against the com- 
pany except by such means and agencies as the 
company shall direct or approve. For this he is to 
receive a retainer of $2,500, and a monthly salary 
of $300. Such a contract was produced and read 
during the course of an investigation into the 
affairs of an insurance company which is now 
being had in this city; sufficient proof was made 
of its terms having been complied with on the 
part of the company; the evidence of the party 
himself was listened to; he denied neither the 
contract nor the receipt of the money. We do 
not desire to enter into details, or to discuss this 
matter at length. It is a subject which, to a great 
extent, is but local; it concerns only the bar of 
this city. To us it appears to be an outrageous 
abuse of that confidential relation which exists 
between solicitor and client. This attorney was 
paid a monthly stipend to prevent his clients, 
whom he had been retained to serve, from receiy- 
ing what he had already undertaken to secure for 
them. We hope that our Bar Association will see 
to it that this case shall not be allowed to pass 
unnoticed. Should English precedents be fol- 
lowed—and why should there not be among the 
profession of this city and state the same regard 
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for professional honor, and the same jealousy for 
professional privileges, as obtains in that country? 
—the disbarment of this man will be speedy and 
certain. We have treated this matter simply as a 
case where the interests of clients have been be- 
trayed; that it is, in addition to this, a disgraceful 
case of blackmail upon the officers of the corpora- 
tion, the evidence of the attorney himself suffi- 
ciently shows. 





THE doctrine adhered to by the courts of Indi- 
ana, Illinois, Massachusetts and Kansas, that a 
person who has no interest in another’s life, can 
not purchase or take by assignment a policy of in- 
surance on such life (see 4 Cent. L. J. 530), is de- 
nied, in Clark v. Allen, recently decided by the 
Supreme Court of Rhode Island, where it is held 
that the sale and assignment of a life policy, out- 
standing and valid, and containing no prohibition 
of such alienation, is good in Rhode Island, though 
made to one who has no interest in the life insured, 
provided such sale and assignment is a bona Jide 
business transaction, and not a device to evade 
law; citing Ashley v. Ashley, 3 Sim. 149; St. John 
v. American Mut. Life Ins. Co., 2 Duer, 419; 13 
N. Y. 31; Valton v. Nat. Fund Life Ins. Co., 20 
N. Y. 32; Cunningham, v. Smith’s Admrs., 70 
Penn. St. 450. To the argument that such an as- 
signment is a gambling transaction, a mere bet or 
wager upon the chances of human life, the court 
say: ‘It is true there is an element of chance 
and uncertainty in the transaction; but so there is 
when a man takes a transfer of an annuity, or 


a life estate. There is in all these cases a specula- 
tion upon the chances of human life. But the 
transaction has never beén held to be void on that 
account. But finally it is urged that the purchaser 
or assignee subjects himself to the temptation to 
shorten the life insured, and that this the policy of 
the law does not countenance. The law permits 
the purchase of an estate in remainder after a 
life estate, which exposes the purchaser to a simi- 
lar temptation. It has been decided, too, that a 
policy affected by ‘a creditor, on the life of his 
debtor, does not expire when the debt is paid, 
though the holder then ceases to be interested in 
the continuance of the life, and is thereafter ex- 
posed to the same temptation which is supposed 
to beset the assignee without interest, to bring it 
toanend. Dalby v. India & London Life Assur- 


Amer. Life Insurance Co., 36 Barb. 8S. C. 357; also 
in 27 N. Y. 282, on appeal; Campbell v. N. E. 
Mutual Life Insurance Co., 98 Mass. 381; Provi- 
dent Life Insurance & Invest. Co. v. Baum, 29 
Ind. 236. If the danger is not sufficient to avoid 
the policy when the interest ceases, why should it 
be sufficient to avoid the assignment to an assignee 
without interest?”’ 


ottin 
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A BILL is pending before the Municipal Assem- 
bly of St. Louis which will require each lawyer 
practising in this city to pay an annual specia\ 





buys a life estate, or an estate in remainder after 
|, daily bread. 





ance Co., 15 C. B. 365; Law v. London Indisput- 
able Life Policy Co.,1 Kay & J. 223; Rawls v. | 





license tax of fifty dollars. We have refrained 
from expressing any opinion as to the propriety 
of this measure, chiefly for the reason that we had 
no definite opinion to express.‘ The view taken of 
the matter by the ordinary business man would be 
that a lawyer is no better than any one else, and 
that, in a city where a drayman is required to pay 
an annual tax for the privilege of driving a dray 
on the street, the professional man should be ob- 
liged to assume a similar burden for the privilege 
of exercising his profession. It is obvious, how- 
ever, that if such a burden is imposed upon one 
of the learned professions, it should be equally 
imposed upon the others. If lawyers are to be 
required to pay such a tax, the same. requirement 
should be exacted of physicians, of clergymen, of 
teachers, and of editors. The same reasoning 
would extend the tax to the exercise of any trade 
or calling. It may be said, not without force, that 
a lawyer who puts no capital into his business ex- 
cept his skill and learning should not be taxed, 
unless a similar tax is imposed upon a stone- 
cutter, a bricklayer, or a carpenter. But to our 
mind, the vital point of inquiry in regard to the 
proposed measure is, whether or not it will result in 
elevating the standard of the legal profession. If 
it will, its adoption would be wise; otherwise not. 
Upon this point it is evident that much can be said 
on both sides. Such a law would operate to ex- 
clude from the ranks of the profession the young 
lawyer whose only capital is poverty and industry, 
and it would also exclude a number of old ones 
who mistook their calling when they adopted the 
practice of the law as a means of earning their 
It is certainly a mistake to suppose 
that it would operate to exclude many of the class 
known as ‘‘ shysters.’’ Those men, as a rule, have 
genius enough to raise, by hook or by crook, the 
sum of fifty dollars; and it is not at all improbable 
that, under the operation of the proposed thumb- 
screw, they would swarm in the ranks of the legal 
profession as thickly as they do now. One thing, 
however, is certain. The proposed tax is a novelty. 
No such tax is imposed in any of the principal 
cities of the Union, as is shown by the corre- 
spondence on the subject, which has been pub- 
lished, had between the Secretary of the St. Louis 
Bar Association afd the mayors of New York, 
Philadelphia, Boston, Chicago, Cincinnati, Louis- 
ville and Memphis. 

THE PRESENT state of the law in Texas in re- 
gard to marriages between the white and black 
races seems to be a disputed question in that state. 
The opinion of Judge Pedigo, in State v. Webb, 4 - 
Cent. L. J. 588, has called forth considerable crit- 
icism, but the question will probably remain an 
open one for some time, as the State, in Texas, 
has no right of appeal to the Supreme Court. We 
have received, from a correspondent, a copy of a 
charge delivered by the District Judge of the Sev- 
enth District of the state, holding a contrary doc- 
trine to that announced in State v. Webb. ‘I re- 
gret,’’ says the learned judge, ‘ that some of our 
district judges have felt constrained to hold that 
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the statutes prohibiting the inter-marriage of the 
white and black race are not now in force, under 
the Civil Rights Bill and the amendments to the 
Federal Constitution. These statutes, however, 
in my opinion, and I so charge you the law to be, 
are in full force and effect. Our subsequent stat- 
ute of the 18th of Nov., 1866, (P. D. 5887), enti- 
tled ‘an act to define and declare the rights of 
persons lately known as slaves and free persons of 
color,”’ has the proviso, that nothing therein con- 
tained shall be construed to repeal any law pro- 
hibiting the intermarriage of the white and black 
races. Such laws have been upon our Statute 
books from our earliest legislation. They are 
founded upon public necessity, and are clearly in- 
dicated in the economy and teachings of the Great 
Lawgiver himself. Since the barrier of slavery 
has been removed this necessity, for strict legal 
restraint, is greater than ever, and the courts 
should see that the laws are rigidly enforced. In the 
language of Lord Cranworth, (Brook v. Brook, 9 
H. L. 193), quoted with approval by the Supreme 
Court of North Carolina, in the late case of the 
State v. Kennedy, 4 Cent. L. J. 391, involving the 
very question of the validity of such marriages: 
‘There can be no doubt of the power of every count- 
ry to make laws regulating the marriage of its own 
subjects; to declare who may marry; how they 
shall marry; and the consequences of their mar- 
rying.’ Such laws are of that character which 
come within that large class of powers mentioned 
by Mr. Chief Justice Marshall, in Gibbons v. Ogden, 
6 Wheat. 293, necessary in the regulation of the 
public morals, health, internal commerce, and 
general prosperity of the community, which are 
justly subject to state regulation. Com. v. Kim- 
brall, 24 Pick. 359. The same principle is an- 
nounced by the Supreme Court of the United States 
in regard to the recent amendments to the Federal 
Constitution, in the Slaughter House Cases, 16 
Wall. 36; Bradley v. The State, Id. 130, and the 
case of the United States v. Cruikshank et al., 2 
Otto, 542, 3 Cent. L. J. 295. The supreme courts in 
several of the states have held statutes, substan- 
tially similar to ours, to be constitutional, and 
among others that of Indiana, in the case of the 
State v. Gibbon, 30 Ind. 388.’’ After a critical an- 
alysis of the several constitutional objections, the 
learned Justice conciudes: ‘*Under the police power 
possessed by the states, they undoubtedly have the 
power to pass such laws. The people of this state 
have declared that they are opposed to the inter- 
mixture of races, and all amalgamation. If the 
people of other states desire to permit a corruption 
of blood and a mixture of races, they have the 
power to adopt such a policy. When the Legisla- 
ture of this state shall declare such policy by pos- 
itive enactment, we will enforce it. But, until this 
is required, we will not give such policy our sanc- 
tion.”’ It would be a strange doctrine, writes our 


correspondent, that the guardianship and con- 
trol of the general government over the states will 
not prohibit pologamy in Utah, but will enforce 
miscegenation in the South. 





NOTICE TO PURCHASERS BY RECORDING 
DEED. 

Where an instrument affecting the title to real 
estate is properly recorded in the county in which 
such real estate lies, the record imparts construct- 
ive notice to subsequent purchasers and incum- 
brancers, from the time the original is deposited 
with the registering officer. So far, there is almost 
entire uniformity in the recording acts of the vari- 
ous states of the Union. In construing the regis- 
tration laws, courts have differed at times with 
respect to some of the minor details; but they 
have been generally harmoinous upon the following 
essential requisites: In order to constitute the 
record of the instrument constructive notice, it 
must be,*1. An instrument affecting either the 
legal or equitable title to the property. If the in- 
strument is void, the record is also void. Moreau 
v. Ditchemendy, 18 Mo. 522; Parker v. Hill, 8 
Mete. 447; Jones v. Roberts, 65 Me. 273; Parret 
v. Shaubhert, 5 Minn. 323. 2. Suchan instrument 
as is a proper subject of registration. If it is a 
conveyance or incumbrance of property which the 
party is not required to file for record, and which 
the officer is not authorized to register, the spread- 
ing of the same upon the records will only affect 
those who actually see the copy and are thereby 
put upon inquiry. Washburn v. Burnham, 63 N. 
Y. 132; Boyd v. Schlesinger, 59 N. Y. 301; Burn- 
ham v. Chandler, 15 Tex. 441; Commonwealth v. 
Rhodes, 6 B. Monr. 171-81; James v. Morey, 2 
Cow. 246; Villard v. Robert, 1 Strobh. Eq. 393; 
Bassard v. White, 9 Rich. Eq., 483. 3. It must be 
properly recorded, in the sense that it must show 
upon its face that all the formal requirements of 
the statute affecting the execution, acknowledg- 
ment, etc., necessary to entitle the instrument to 
registration, have been eomplied with. Zeigler 
vy. Shoner, 78 Pa. St. 357; Pringle v. Dun, 37 Wis. 
449; Galpin v. Abbott, 6 Mich. 17; Graves v. 
Graves, 6 Gray, 391. As to the extent to which 
acts of clerical misprision, by the recording officer, 
may affect the validity of the record as notice, the 
authorities are not in entire accord. Some of them 
maintaining that, notwithstanding the errors or 
omissions of the ofticers, if the instrument has in 
itself all the requisites to a valid registry, and is de- 
posited with the proper officer, the grantee or 
mortgagee has performed his entire duty in the 
premises, and will not be affected by any errors 
committed by the recording officer, nor by his fail- 
ure to record the instrument either in whole or in 
part. Throckmorton v. Prince, 28 Tex. 605; 
Franklin v. Cannon, 1 Root (Conn.) 500; Hart- 
myer v. Gates, Jb. 61; Judd v. Woodruff, 2 Root, 
298; Mevrick v. Wallace, 19 Ill. 486; Bank of K’y 
v. Haggin, 1A. K, Marsh. 306; Polk v. Casgrove, 
4 Biss. 437; Nichols v. Reynolds, 1 R. I. 30; Me- 
Gregor v. Hall, 3 Stew. & P. (Ala.) 397. Others, 
again, assert the doctrine that subsequent pur- 
chasers and incumbrancers will only be construct- 
ively notified of what the record of the instru- 
ment actually recites. In other words, the registry 
will only charge them with notice of such facts as 
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they would acquire a knowledge of by inspecting 
the record itself; and therefore an error in de- 
sciption, names of parties, or other essential part 
of a deed, which appears in the record of an in- 
strument, or any omission by the registering 
officer to copy such instrument, or any portion 
thereof, upon the records, whether the error or 
omission be the result of carelessness, negligence, 
or evil design on the part of the delinquent officer, 
will operate to vitiate the record as construct- 
ive notice of the perfect instrument. Barnard v. 
Campan, 29 Mich. 162; Terrell v. Andrew County, 
44 Mo. 309; Brydon v. Campbell, 40 Md. 331; 
Frost v. Beekman, 1 Johns. Ch. 288; Sawyer v. 
Adams, 8 Vt. 172. 

It is not proposed at this time to make extended 
comments on the merits of this question, concern- 
ing which there is such manifest contrariety of 
opinion. There is, however, a fundamental doc- 
trine of the common law, universally recognized 
by the courts, that statutes in derogation of com- 


mon-law rights shall be strictly construed, as | 


against parties claiming under them. 

This doctrine is applicable to cases involving the 
question of the effect of constructive notice, when 
such notice is intended to authorize proceedings 
affecting the proprietary rights of the party to be 
charged, and the constructive notice is a statutory 
substitute for actual notice. The registry laws are 
all the creatures of legislation. They provide that 
a purchaser of real estate must, at his peril, in- 
quire into the state of the grantor’s record title; 
and he isconclusively presumed to be fully cog- 
nizant of every duly recorded instrument from such 
grantor, affecting the title to the property; and that 
he purchases subject to all prior conveyances from 
his grantor, so recorded, whether he had any actual 
knowledge of the existence of such conveyances or 
not, or ever had any opportunity to acquire such 
knowledge. These are the harsh features of the 
statute, as it affects the rights of purchasers. 
Without the statute, the record would not affect 
them or their interests in the least. But can the 
registry act be said to be in derogation of the com- 
mon-law rights of the subsequent purchaser? Has 
the statute not been made for his direct benefit 
and advantage? Does he not occupy a more ad- 
vantageous position than he enjoyed at common 
law? Let us see. True it is, that at common law he 
was not charged with notice by registry of the instru- 








ment; but neither could he be protected in his title 


by the failure of prior purchasers or incumbrancers 
to register. When he purchased, he was compelled 
to make a much more laborious inquiry than that 
imposed by the registry laws. The good faith, with 
which he prosecuted his investigations for prior 
deeds, would not avail him as against such prior 
deeds, supported by equal good faith. The owner of 
the property was not required to register his muni- 
ments of title anywhere, for the information of any- 
body, until the recording act imposed such duty 
upon him. A failure on his part to obey the stat- 
utory injunction places his title in jeopardy. So 
the statute seems in derogation of the common 





law rights of the grantee, who is compelled to file 
his deed for record, for the information of subse- 
quent purchasers, rather than of such subsequent 
purchaser who is directly benefited by the opera- 
tion of the act. It would be contrary to the 
ordinary principles of construction of statutes, 
to attempt by implication to enhance the responsi- 
bilities of the grantee beyond that imposed by the 
statute, by virtually holding him liable for the 
clerical errors and omissions of a public servant, 
according to the same rule that would apply, if his 
employment of one recorder, in preference to 
another, was a matter of choice, and the officer, 
when so employed, acted in a private fiduciary 
capacity. 

Unlike the officer of similar name under the 
English Registry Act, registers of deeds in this 
country are simply ministerial officers, clothed 
with no judicial powers whatever, and may record 
all instruments filed with them for that purpose, 
whether they possess the formal requisites or not. 
So, a deed absolutely void for the want of execu- 
tion or delivery, may be recorded; but the law in- 
terposes to deprive parties claiming an advantage 
through such instrument of any benefit from such 
registration. But if the instrument, failing for the 
want of a seal to convey the legal estate, is be- 
tween private parties, an equity is raised in behalf 
of the grantee, and the registration of the deed is 
sufficient to give notice of that equitable interest. 
McClurg v. Phillips, 57 Mo. 214; Harrington v. 
Fortner, 58 Mo. 468. Not so, however, where the 
instrument is an involuntary conveyance, as a 
sheriff's deed. Here the sale is made under a 
statutory power, is in derogation of a common- 
law right, and must not only be in strict conform- 
ity to the statute, but the courts of equity will not, 
by their decrees, aid in carrying into effect the in- 
complete execution of such powers. Moreau v. 
Detchemendy, 18 Mo. 522; Moreau v. Branham, 
27 Mo. 351; Bright v. Boyd, 1 Story, 478; 1 Story’s 
Eq. Jur. § 177; Denning v. Smith, 3 Johns. Ch. 
344; Atkins v. Kennell, 20 Wend. 241; Jackson v. 
Shepard, 7 Cowan, 88. The absence of anything 
essential to convey the legal estate renders the 
deed absolutely void, so no benefit can be derived 
from its registry. 

Another important consideration that controls 
the effect of registration as notice to subsequent 
purchasers is, that the deed recorded must be from 
or under the same grantor. The record of a con- 
veyance from one stranger to the title to another, 
will not affect a subsequent purchaser who claims 
under a different grantor. McCoy v. Trustees, etc., 
5S. & R. 254; Tilton v. Hunter, 24 Me. 29. The 
notice is only to those who claim through or under 
the same grantor, by whom the recorded deed was 
executed. Blake v. Graham, 6 Ohio St. 580; Leily 
v. Wolf, 10 Ohio R. 83; Hutherington v. Clark, 30 
Pa. St. 393; Butts v. Norcross, 14 Pick. 224. The 
obvious reason of this doctrine is, that the searcher 
of the records can only be guided by a chain of 
title that is perfect of record. If a link is want- 
ing in tracing the title down from the original pro- 
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prietor to the present owner, there is no clue by 
which it can be traced farther than to the last 
grantee before the hiatus; and the purchaser is not, 
and should not be, required to examine the records 
for conveyances from those whose titles are not 
apparent of record. Losey v. Simpson, 3 Stockt. 
(N. J.) 246. 

Keeping in mind, that an unauthorized record, 
or the record of a void deed, is, as to those not 
actually cognizant thereof, as though it were not, 
and it will readily be seen that neither the grantee 
under a sheriff's deed, without a seal, where a seal 
is required, nor a purchaser in good faith from 
such grantee, can, by filing his deed for record, 
charge with constructive notice a subsequent pur- 
chaser from or under the execution debteor, with- 
out actual notice, or information of such prior 
conveyances. But, as well recognized as are the 
principles enunciated in the cases cited above, they 
seem to be to a considerable extent ignored by the 
court in the recent case of Hamilton v. Boggess, 
63 Mo. 233. In that case the plaintiff was a pur- 
chaser from one Wilson, who was a purchaser at 
sheriff's sale. The seal had been omitted from the 
sheriff's deed, which, as the court very properly 
ruled, rendered it void, and utterly invalidated its 
registration as constructive notice to subsequent 
purchasers. The deed from Wilson to plaintiff was 
duly recorded, subsequent to which defendant be- 
came a purchaser of the same property at a sale 
under an execution against the same debtor. The 
case involves other questions of importance, but, 
in delivering the opinion of the court, the learned 
judge says: ‘* But the record of this deed from 
Wilson to Charles Hamilton, the plaintiff, did con- 
structively notify the present defendant, who 
bought in 1867 under an execution issued on a 
judgment rendered in 1860, subsequent to the one 
under which plaintiff bought. This deed from Wil- 
son to Charles Hamilton described the land, and re- 
cited the judgment and execution against Hugh 
Hamilton, and the sale to Wilson, and the deed to 
Wilson from the sheriff. And though we must, un- 
der repeated adjudications of this court, hold the 
sheriff's deed a nullity, and improperly recorded, 
and not amounting to a transfer of title in equity, 
still the fact, that such deed was executed, is recited in 
the recorded deed. Was not this sufficient to put a 
purchaser under a subsequent execution on in- 
quiry?’’ Wherever the principles laid down in 
the cases cited above are recognized as the law, 
and purchasers at execution sales are regarded as 
entitled to the same protection from the registry 
laws as other innocent purchasers, the above in- 
terrogatory will, probably, have to be answered in 
the negative. It was not sufficient constructive 
notice, because there was no other instrument of 
record by which the title of the execution debtor, 
Hugh Hamilton, was vested in Wilson, the grantor 
in the recorded deed. Hence it was immaterial, 
what recitals it contained. In contemplation of 
law, the sheriff's deed might as well never have 
been executed at all. It would have been the 
starting point in tracing the title out of Hugh 
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Hamilton, had it ever existed. The subsequent 
purchaser must have notice of it, before he could 
have the least hint of the deed from Wilson. How 
then could he be said to be constructively notified 
of the missing link in the chain of title, by the 
recitals in the record of a deed which he could 
never find without first discovering such missing 
link? w. 


ACTIONS AGAINST COUNTIES — PAYMENT 
OF CLAIMS. 





BROWN v. OTOE COUNTY. 


Supreme Court of Nebraska, May Term, 1877. 


HON. GEORGE B. LAKE, Chief Justice. 


** DANIEL GANTT, ‘ 
“ SAMUEL MAXWELL, Associate Justices. 


1, CLAIMS AGAINST COUNTIES — POWERS OF COUNTY 
BOARD—ACTION.—Under a statute giving boards of county 
commissioners “ power to examine and settle all accounts 
of the receipts and expenditures of the county, and allow 
all accounts chargeable against the county, and when so set- 
tled, county warrants may be issued therefor as provided 
by law ;” and providing that “‘ any person, who shall be ag- 
grieved by any decision of the board of commissioners, 
may appeal from the decision of the board to the district 


‘court of the same county by causing written notice to be 


served upon one of the commissioners within twenty days 
after making such decision, and executing a bond,” etc.: 
Held, that an original action can not be maintained against 
a county upon an account which is required to be submit- 
ted to the-board of commissiovers for examination and al- 
lowance; that in these cases the jurisdiction of the dis- 
trict court is not original, but appellate merely. 

2. A PERSON PUBLISHING A DELINQUENT TAX-LIST has 
no right to make his delivery of properly authenticated 
copies of such list to the county authorities conditioned 
upon first receiving his fees for such publication. Such a 
condition will authorize and require the disallowance of 
his claim for compensation. 


ERROR to the District Court of Otoe Couuty. 


In the summer of 1874, William A. Brown, plaintiff 
in error, undertook the publication of the delinquent 
tax list of Otoe County, which contained a notice that 
the treasurer would apply to the then coming Septem- 
ber term of the district court for a revenue judgment 
against the lets and lands described in the list. The 
treasurer was required to attach a copy of such list, 
attested by the affidavit of the printer of the due pub- 
lication of the list as provided by law, to his petition, 
and file the same with the clerk of the court at least 
five days before the first day of the term of court. The 
Auditor of State was required to furnish blanks to car- 
ry out the provisions of the law, and, among others, he 
furnished blank forms of verification, or proof of pub- 
lication, which were given to Brown, but he declined 
to use them, substituting another. Brown refused to 
deliver the four copies of such list required by 
law to the treasurer, unless he were first paid his 
printing fees, claimed by him to be $4,530. The treas- 
urer declined to pay, and for want of proof of publica- 
tion was unable to obtain his revenue judgment. 

Brown then presented his bill to the county commis- 
sioners and demanded payment. The bill, upon the 
advice of their counsel, was disallowed and rejected by 
the board, and Brown thereupon instituted this suit in 
the district court. He recovered a judgment for $935, 
and, a new trial being refused, brought this writ of 
error. Counsel for Otoe County filed motion for judg- 
ment non obstante veredicto, and it being overruled, 
filed a cross-petition in error. The statutes involved 


ure sufficiently stated in the opinion. 
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C. W. Seymour and Calhoun & Croxlaw, for plaint- 
iff; Z. F. Warren, for defendant. 


LAKE, C. J., delivered the opinion of the court: 


We do not consider it necessary to notice but a sin- 
gle one of the numerous questions presented in this 
record. The point made by counsel for the defendants 
in error under the third head of his brief we regard as 
radical and practically decisive of the rights of the 
parties. Under this head it is contended that, Brown 
having failed to appeal from the decision of the board 
of county commissioners upon his claim, that decision 
was final and conclusive of the rights of all concerned. 
I have examined all the authorities cited by counsel, 
both for and against this proposition, and am led to 
the conclusion, against a preconceived impression, that 
the point is well made. 

It is conceded on all hands that this account was one 
proper to be submitted to the board of county com- 
missioners for their action. It was a demand which 
the board, under the law, was required to pass upon, 
and to determine whether it should be allowed and 
paid ornot. Whitwell v. Willard, 1 Metc. 216; String- 
ham y. Board of Commissioners, 24 Wis. 594. The 
statute conferring this authority upon the board pro- 
vides, that ‘* The board of county commissioners, at 
any meeting, shall have power * * * * to exam- 
ine and settle all accounts of the receipts and expen- 
ditures of the county, and allow all accounts charge- 
able against the county, and, when so settled, county 
warrants may be issued therefor as provided by law.’’ 

In a very carefully considered case under a statute 
quite similar to this one, and which gave to the board 
of county commissioners power ‘to allow all accounts 
chargeable against said county not otherwise provided 
for,’”’ the Supreme Court of Indiana said: ‘“ We have, 
after much reflection and upon due consideration, 
reached the conclusion that the board of commission- 
ers, in acting upon claims against the county, act in a 
judicial capacity, and that their decisions are conclu- 
sive and binding alike upon the county and the claim- 
ant unless appealed from, or an independent action is 
brought against the county when the claim is disal- 
lowed.” Board of Commissioners of Warren County 
v. Gregory, 42 Ind., 32. 

The only substantial difference between the Indiana 
statute and our own is that, while ours only provides 
for a review of the decision of the board by appeal, 
that of Indiana expressly declares “that, if a claim 
be disallowed by the board, the claimant may either 
appeal from the decision, or at his option bring an 
action against the county.” Board of Commissioners 
of Bartholomew County v. Ford, 27 Ind. 17. 

And in New York, under a statute which gave to the 
board of supervisors power “ to examine, settle, and al- 
low all accounts chargeable to such county, and to direct 
the raising of such sums as may be necessary to defray 
the same,” and no appeal from such decision being 
provided for, it was held to follow, necessarily, that 
the decision of the board in respect thereof was final 
and conclusive. Martin v. The Board of Supervisors 
of Greene Co., 29 N. Y. 645. In such case the board 
has exclusive jurisdiction, and no action can be main- 
tained for a county charge. Brady v. The Supervisors 
of New York, 2 Sandf. 449; also, Gaston v. Commis- 
sioners, etc., 3 Ind. 497; State v. Buckels, 39 Ind. 272. 

By the light of these decisions it seems very clear 
that, under a statute like ours, which confers upon 
county commissioners full and exclusive original 
authority “‘to examine and settle all accounts of the 
receipts and expenditures of the county, and allow all 
accounts chargeable against the county,” their deci- 
sion, whether in favor of or against the allowance of 
a claim within their jurisdiction, but for the right of 





i 
appeal which is given, would be conclusive upon both 
the county and the claimant. 

Under this construction of the statute, the holder of 
an account against a county is not compelled to accept 
the decision of the board as to the validity of his de- 
mand, but may obtain a review by the proper district 
court upon pursuing the steps which the statute directs. 
Sec. 34, ch. 18, Gen. Stat., provides that “any person 
who shall be aggrieved by any decision of the board 
of commissioners may appeal from the decision of the 
board to the district court of the same county by caus- 
ing a written notice to be served on one of the com- 
missioners within twenty days after making such de- 
cision, and executing a bond to such county with suffi- 
cient security, to be approved by the clerk of the 
county, conditioned for the faithful prosecution of such 
appeal, and the payment of all costs that shall be ad- 
judged against the appellant.” 

The legislature having provided this simple and ad- 
equate mode by which the decisions of the board, 
otherwise final, may be reviewed, it necessarily pre- 
cludes the idea that a claimant may totally disregard 
its action when unsatisfactory, and commence an orig- 
inal suit in the district court, or, if the amount claimed 
be within his jurisdiction, before a justice of the peaee; 
and thus involve the county in expensive litigation, 
with no security whatever for the payment of the costs, 
in case the judgment of the court is no more favorable 
to the plaintiff than that given by the board. 

The evident policy of our law is to discourage liti- 
gation in the courts in respect to all ordinary claims 
or accounts against counties, and to protect these 
agencies of the government against the expense and 
annoyance that would necessarily result, if original ac- 
tions were permitted to be brought upon them. But 
this policy would be very effectually thwarted, if the 
statute in question were to receive the construction 
contended for by the plaintiff in error. 

It is true, that the Supreme Court of Kansas, in the 
case of Commissioners of Leavenworth v. Brewer, 9 
Kas. 307, under a statute like ours, reached a different 
conclusion from that at which we have arrived. But 
the case is not satisfactory. In the opinion of Valen- 
tine, J., itis said: ‘“‘It is true, that the county com- 
missioners in some cases act ina kind of quasi judicial 
character, and when they do so act, their determina- 
tions are final unless appealed from.”” Butthe learned 
judge omits to mention any particular cases in which 
their decision would be regarded as partaking of that 
character, and in which an appeal would be necessary 
to avoid their determination as to the liability of the 
county. 

Now, we have no doubt whatever, that the decision of 
the commissioners upon claims of this sort is a judicial 
act, and this is the view taken by nearly every court 
that has passed upon the question. Surely, if their 
determination of such questions be not judicial, it 
would seem difficult to conceive of any that would 
partake of that character. As additional authorities 
on this point we refer to County of Yalabusha v. Car- 
bry, 3 Smedes & Marsh. 529; Ross v. Lane, Jd. 695; 
The Board of Police of Atlanta Co. v. Grant, 9S. & M. 
77; Cuthbert v. Lewis, 6 Ala. 262. 

As supporting the doctrine of this Kansas case, the 
court cited Price v. Sacramento Co., 6 Cal.’254, in 
which it was held that an original action could be 
brought against a county on an account after its dis- 
allowance by the county commissioners. But this case, 
while it undoubtedly announces the true rule under 
the statute of California, is hardly applicable to that of 
Kansas, or of our own state. It was based upon this 
provision: “ No person shall sue a county in any case, 
or for any demand, unless he or she shall present his 
or her claim or demand to the board of supervisors; 
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and if they fail or refuse to allow the same, or some 
part thereof, the party aggrieved may sue the county.” 


And the refusal of the California court to follow Brady | 


vy. Supervisors of New York, above cited, was placed 


distinctly upon the difference between the statutes of | 


the two states. 


| 
Considering the similarity of our statute to that | 


under which the case of Brady vy. Supervisors of New 
York arose, and also the distinction between these 
statutes and that of California, the case of Price v. 


Sacramento Co.. should, we think, be regarded as sup- | 


porting the conclusion we have reached, that under 
our law an original action can not be maintained 
against a county upon an account which is required to 
be submitted to the commissioners for examination 


and allowance, and that in these cases the jurisdiction | 


of the district court is not original, but appellate | 


merely. 

But there is another reason urged on behalf of the 
county, equally conclusive against Brown’s demand, 
and which, in our opinion, would have been equally 
fatal, even if the case had been properly taken to the 
district court by appeal. The statute, (sec. 7, of the 


act of February 27, 1873), provides that “the pub- | 


lisher of the paper, printing such advertisement, shall 
deliver to the county treasurer four copies of the paper 
containing said list, to each of which shall attach his 
certificate under oath of the due publication of the 
delinquent list, as provided by law.” This, it appears, 
Brown refused to do. He not only refused to attach 
the oath which the statute provides, but also refused 
to deliver the copies of the paper in which the list was 
published except upon the condition of being first 
paid his charges therefor. Now, it is very clear, that 
Brown had no right to impose this condition upon the 
treasurer; having undertaken to do the work, it was 
his duty to conform his action to the forms of the law, 
and submit his claim for examination and allowance 
to the commissioners, who are made the auditing 
bourd for such demands. 

It is true, that in dealing with a private person the 
publisher of a legal notice might have taken the course 
here pursued without prejudice to his claim to com- 
pensation, and this fact may have led Brown to sup- 
pose that he could require prepayment at the hands 
of the county authorities. But whatever may have 
induced him to take this course, it effectually deprived 
the county of the benefit of the publication of the list, 
and, at the same time, furnished a valid reason for the 
commissioners to disallow his claim for payment. 

For these reasons the judgment of the district court 
is reversed, and the action dismissed at the costs of 
the plaintiff in error, Brown. 

SS ae 


TRADE-MARKS. 


CARMICHEL ET AL. v. LATIMER ET AL. 
Supreme Court of Rhode Island, November Term, 


876. 


THOMAS DURFEE, Chief Justice. 
WALTER S. BURGES, 
“ EisHa R. POTTER, 
‘* CHARLES MATTESON, 
“ =JOHN H. STINEsS, 


Hon. 
“ 


Associate Justices. 


1. TRADE - MARKS — APPLICATION FOR INJUNCTION — 
RIGHT OF MANUFACTURERS TO LABEL HIS GOODS WITH 





HIS NAME.—A. C. & Co., being the successors by purchase | 


of Stillman & Co., woollen manufacturers, continued to use 
“Stillman & Co.” as a trade-mark on their ticket for 
goods. Latimer, Stillman & Co., the lessees of a mill for- 
merly used by Stillman & Co., known both as the “Stillman 
Mill” and as the “Seventh Day Mill,” also used “ Stillman 
& Co.” as a trade-mark. On a petition for injunction, 





| 


brought by A. C. & Co. against Latimer, Stillnan & Co. to 
prevent their so using the words “ Stillman & Co.,” it ap- 
pearing that no deception could be charged on either com- 
plainants or respondents, and that no person of the old 
firm of Stillman & Co. was a member of the firm of A. C. & 
Co.; Held, that the injunction could not be granted. Held, 
further, that a manufacturer has the right to label his 
goods with his own name or that of his mill, if no fraudu- 
lent purpose is intended. 

2. WHETHER A TRADE-MARK whose reputation depends 
on the excellence of the manufacture, or the skill and 
honesty of the manufacturer, can be legally assigned, 
quere. 

38. WHETHER THE ENGLISH PRACTICE of retaining a 
firm name, when no original partner remains, is recognized 
in American law, quere. 


On motion for an injunctlon to restrain respondents 
from the use of a trade-mark or label. 

Peabody & Crafts, for complainants; N. F. Dixon 
Jr., & N. F. Dixon, for respondents. 


POTTER, J.: 


The bill alleges that, from July 1, 1864, to April 1, 
1871, George G. Stillman, Amos Stillman, Jonathan 
P. Stillman, Thomas V. Stillman, Albert Stillman, and 
A. Carmichel were partners by the style of Stillman & 
Co., in manufacturing linseys, using on their goods a 
ticket or label containing “‘ Stillman & Co.” on it, asa 
trade-mark, and that they had acquired a considerable 
reputation for said goods. Albert died April 1, 1871, 
and his share was bought out by Amos, Jonathan, and 
Thomas, and the firm continued to November, 1871, 
when George bought the right to said ticket, and con- 
tinued to manufacture until July 6, 1875, when he sold 
said ticket to the plaintiffs, whose firm consisted 
of A. Carmichel, William B. Lawton, George Car- 
michel, Jr.,and W. P. Barney. The plaintiffs made 
two varieties of linseys, and their goods were known 
not only as Stillman & Co.’s linseys, but as Stillman 
linseys, and had kept up the reputation of the goods. 
And it is further alleged that the defendants (whose 
firm, consisting of Robert F. Latimer, James Stillman, 
and Alexander Jaffrey, was formed August, 1874) had 
begun in July, 1876, and were continuing tomake linseys 
—some like plaintiffs’ and some inferior, and witha 
fraudulent design to injure the plaintiff and the pub- 
lic, and knowingly and wrongfully, either with intent 
to defraud, or without such intent, put upon thema 
label or trade-mark, in imitation of that of the plaint- 
iffs, whereby the public are liable to be, and are, de- 
ceived, and the plaintiffs deprived of great profit, ete. 

A suit at law was commenced in August, 1876, and 
the bill containing the foregoing allegations was filed 
August 11, 1876. An injunction having been granted 
until the hearing, a motion for preliminary injunction 
was heard before Matteson, J., and by him refused, and 
the matter has now been argued at great length before 
the full court. 

It appears, from the affidavits and papers now filed, 
that, in 1841, Jonathan P.and Amos Stillman bought of 
O. M. Stillman the mill at Westerly or Paweatuck bridge 
(but on the Stonington side of the river), and, in 1843, 
fitted up a part of it for manufacturing linseys, and 
that they continued the manufacture of them there, 
under various changes of firm, until 1873. Part of the 
time Jonathan and Amos were alone; they subse- 
quently took in Thomas V., son of Jonathan, and Al- 
bert Stillman. After the fire, in 1860, the mill was re- 
built, and the old firm took in Welcome Stillman, under 
the style of Stillman & Co. On the death of Welcome, 
in 1864, his son, George G., came in. On the death of 
Albert, in 1871, his interest was bought by some of the 
partners, and the firm so remained until November 10, 
1871, when it was dissolved, and the old members (ex- 
cepting George), together with Berry and Stanton, 
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formed a new firm, by the name of Stillman, Stanton & 
Co., which continued until December 5, 1872. In 
June, 1874, Berry and Stanton foreclosed a mortgage 
they held on the mill, and, taking possession, leased it 
to the defendants, or one of them, who had formed a 
firm for manufacturing about that time. 

The plaintiffs’ firm was formed in 1873. Carmichel 
had been superintendent of the mill for Stillman & Co., 
and was also with Stillman, Stanton & Co. until they 
stopped. 

Have the complainants such a title to the label or de- 
sign which they use on their goods, as to prevent others 
from using it? And, if so, have the defendants violated 
this right by using it, or one so similar that a court of 
equity ought to interfere? 

The complainants claim it on three grounds: First, 
from Carmichel having formerly been a partner with 
Stillman & Co. 

We can not find, upon the facts as stated by the com- 
plainants, that he was ever a partner in the old con- 
cern. His name does not appear in the notice of 
dissolution. He received a portion of the profits as 
compensation for superintendence. And, furthermore, 
if he was a partner, upon the dissolution of that firm, 
in November, 1871, the right to this trade-mark, if of 
any value, was sold out to another person, viz., George 
G. Stillman. 

Second. That he purchased the right to use it from 
George G. Stillman, one of the old firm, who had 
bought it on the dissolution. 

Third. By prior user. The complainants rest their 
claim on their right touse the word “ Stillman” prom- 
inently on their labels, and also claim that the general 
effect of the defendants’ labels, design, colors, etc., is to 
deceive and fo induce purchasers to believe that they 
are buying the goods manufactured by the plaintiffs. 

Trade-marks were classified by Lord Romilly, M. R., 
into personal and local. Mr. Tudor (Leading Cases, 
2d ed. vol. ii. *573) suggests, as additional classes, 
third, symbolical, as figures of animals, etc.; fourth, 
where a fancy name is used; and fifth, where the claim 
is toa trade-mark compounded more or less of the 
others. Inthe old actions at law the remedy was 
chiefly on the ground of fraud. See a review of them 
in Motley v. Downman, 3 M. & C.1. See, also, Craw- 
shay v. Thompson et als., 4 M. & G. 357; also Ameri- 
can note to last case, 43 Eng. Com. Law Rep. 204; 
Southern v. How, Popham, 143; 3 Cro. Jac. 468. But 
as that remedy is now seldom resorted to, we need only 
inquire into the grounds on which courts of equity ex- 
ercise jurisdiction. In some of the early cases, it was 
rested on the ground of fraud. In some later cases, 
partly on that ground and partly on the ground that it 
was to be treated as a species of property. In the case of 
The Collins Co. v. Brown, 3 Kay & J. 423, which was a 
case of edge tools, Page Wood, V. C., says (page 426): 
It is now settled law, that there is no property what- 
ever in a trade-mark, but that a person may acquire a 
right of using a particular mark for articles which he 
has manufactured, so that he may be able to prevent 
any other person from using it, because the mark de- 
notes that articles so marked were manufactured by a 
certain person.” And, page 431: “No person can ac- 
quire property in a trade-mark.” But no one has a 
right to use it to deceive. Subsequently, in the case of 
Hall v. Barrows, Lord Romilly, M. R. (A. D. 1863, 11 
W. R. 525), held that it rested on the ground of proper- 
ty; and Lord Westbury, L. C., in the same case (12 W. 
R. 322; 4 De G., J. & S. 150), put it on the same ground, 
arguing that fraud on the public was no reason for re- 
lief unless it caused damage to the plaintiff, and that 
the defendants were liable to be enjoined in many 
cases where no fraud was intended. This was a case 
of a very old partnership which had been changed sev- 





eral times, so that the trade-mark, consisting of the 
initial letters of the names of the original partners, did 
not represent the names of the present firm, and the 
dispute was between persons claiming under the firm; 
when examined, we find that it merely decides that a 
trade-mark, consisting of aname, may be sold with the 
works in such a manner as to prevent a surviving part- 
ner from using it, and the court expressly say that they 
do not mean to decide that it could be sold separately 
from the works. 

The recent case of the Singer Manufacturing Co. v. 
Wilson, decided in August, 1876, by the lords of the 
Court of Appeal in England, 24 W. R. 1023, 3 Cent. L. 
J. 706, contains a full discussion of this question, and 
qualifies very materially the doctrine of property in a 
name or mark. The plaintiffs in that case claimed that, 
while they had had patents for parts of their machinery, 
they never had had a patent particularly descriptive of 
any one machine; that the name did not imply any 
specific principle of construction, but merely designa- 
ted the machines made by the plaintiffs; and that they 
had acquired a great reputation by reason of their ex- 
eellence and durability; that the defendants, under 
that name, manufactured and sold inferior machines, 
to the injury of the reputation of the plaintiffs. The 
defendants denied that the term “ Singer,’”’ as under- 
stood by the trade, designated any particular manu- 
facture, but claimed that it represented only one of two 
modes of construction. It appeared that the defend- 
ants’ names were on all their machines, that there was 
no similarity in their marks, but that the defendants 
advertised machines as manufactured by themselves, 
of sorts formerly patented in America, and with im- 
provements of their own, and described them as of 
several sorts, using the name of the plaintiffs for one. 
The case, although it was only an advertisement, and 
the name was not on the machines sold, involved, as 
will be seen from the arguments, the right to the use 
of the name, and the whole subject of trade-marks was 
discussed. 

Jessel, M. R., refused to grant an injunction. He 
remarks upon the various classes of cases of trade- 
marks and trade names, and says: “ There is no right 
in a trade-mark except to protect the manufacturer of 
the goods;”’ that the defendant tells the purchaser 
fully and openly, and not in small type, that the goods 
were made by himself; and concludes that the defend- 
ant had a right to use the name, when he did it for no 
other purpose than to show the kind of machine. On 
appeal to the lords justices (24 W. R. 1023, 3 Cent. L. J. 
706), they confirmed the decision. James, L. J., approv- 
ing of the law as laid down by the master of the rolls, goes 
on to say that, in both classes of cases, the fraud is the 
ground of relief, and that the trade-mark proper only 
differs in this respect, that it may be used for purposes 
of deception, not only between the first vendor and 
vendee, but between subsequent vendors and vendees, 
and, therefore, there is what is called property 
in it, so far that the court will interfere even when 
there is no fraud between the original parties. Mellish, 
L. J., after going into a history of the decisions, ob- 
serves that there is a property in a trade-mark, and also 
in a trade name, but that there is nota single English 
case where relief has been granted unless there had 
been some false representations; and commenting on a 
Scotch decision in relation to the same trade name (11 
Court of Sessions Cases, 3d series, 267), goes on to say 
that that decision departs altogether from the principle 
that the right to a trade-mark is founded on deception; 
that the English Courts have not gone, and ought not 
to go, to the length of holding that they wou!d pre- 
vent any one from using a trade-mark or trade name, 
whether calculated to deceive or not; and remarks on 
the efforts made to secure a monopoly by use of these 
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marks and names, as if they had a patent. And he con- | 
cludes that “no action or suit of this nature can be | 


maintained for the improper use of a trade-mark, or for 


the improper use of a trade name, unless it is founded | 


on misrepresentation,” and that there was no evidence | 


of such in that case. 


Duer, J., in Fetridge v. Wells, 4 Ab. Pr. 144, on page 


146, says: ‘‘ It is notnecessary to deny that a name may 
in some cases be rightfully used and protected asa 
trade-mark; but this is only true when the name is 
used merely as indicating the true origin or ownership 
of the article offered for sale; never where it is used 
to designate the article itself, and has become, by adop- 
tion and use, its proper appellation.”’ See, also, Fet- 
ridge v. Wells, 13 How. Pr. 385. In Ferguson y. Davol 
Mills, 2 Brews. 314, Alison, J., says, on page 318: A 
person * has no right to a sign or symbol which, from 
the nature of the fact it is used to signify, others may 
employ with equal truth, and therefore have an equal 
right to use for the same purpose.”’ And on page 320: 
“Protection is given only in consideration of the 
guaranty of the integrity of the manufacturer or mer- 
chant, certified by his trade-mark. When the device 
fails to accomplish this end, it is no trade-mark, and all 
claims founded thereon must be rejected.”” And that 
it is only on the ground of false representations that 
a complainant is entitled to protection, see remarks of 
Page Wood, V. C., in Collins Co. v. Brown, 3 Kay & J. 
423. Andto the same effect see Williams v. Johnson, 
2 Bosw. 1; Coffeen v. Brunton, 4 McLean, 516; Amos- 
keag Manuf. Co. v. Spear, 2 Sanf. 599, where relief was 
granted on the ground of misrepresentation, and only 
to that extent; Ferguson v. Davol Mills, 2 Brews. 314; 
Perry v. Truefit, 6 Beav. 66. See, also, Story Eq. Juris. 
§ 951 6; Snell’s Principles of Equity (3d ed.), 501. 
Says Duer, J., in Fetridge v. Wells, speaking of the 
claim of property in the name (4 Ab. Pr. 146): * This, 
however, is a species of property that, in my opinion, 
is unknown to the law.” 


there is no property in the words, but only as the 
means of designating a property. Congress & Empire 
Spring Co. v. High Rock Congress Spring Co., 57 Barb. 
8. C. 626. 

But where the reputation of the goods and of the 


| mame has grown out of excellence of manufacture, 


Some of the cases which | 


sem to hold otherwise were, where property was | 


claimed, not merely in the name, but in the composi- 
tion to which it was applied, etc., etc. In Knott v. Mor- 
gan, 2 Keen, 213 (A. D. 1836), which was a motion to 
restrain defendants from using the name of an omni- 
bus, Lord Langdale, M. R., said the plaintiffs had no 
exclusive right to the use of the words, or any other 
words, but they had a right to restrain defendants 
from using the words and devices they had adopted to 
distinguish their property, and so injuring their busi- 
ness. The injunction was granted, and, on appeal, 
sustained by Lord Cottenham. 

These remarks on the nature of the right have a 
bearing on the question of its assignability. Upon 
this question there has been a great variety of decisions, 
and it is difficult to reconcile them. A proper classifi- 
cation of the cases would probably remove some of 
the difficulty. 

Where, from its being a peculiar invention, or secret 
process, or particular mode of manufacture, not gen- 
erally known to the public, the knowledge of these 
processes might be communicated to others and the 
public, and the purchasers should be protected against 
imitations. These circumstances would give a value 





to the process, and assimilate it to the nature of prop- | 


erty which might be disposed of. 
In some of the cases the question has been between 


partners, or there has been a sale of a business, to be | 


continued by the vendee, and more or less connected 
with a place and the good-will of the business; and in 
many of these cases the sale of the trade-mark would 
be upheld. See Dixon Crucible Co. v. Guggenheim, 2 
Brews. 321. So where the name denotes the product 


of a particular property, e. g., “‘ Congress Spring,’ or 
wine made from a particular vineyard. In such cases 


depending on the honesty and skill of the maker, it is 
more difficult to hold that it can be sold to a stranger, 
or that it is generally assignable. 

In The Leather Cloth Co. v. Amer. Leather Cloth 
Co., 11 W. R. 931; 1 H. & M. 271; 4 De G., J. & S. 137; 
11 H. L. 523, an English company had purchased the 
business of an American company, and applied for an 
injunction against persons using certain marks, repre- 
senting their goods as being the article known as 
* Crockett’s leather cloth,” etc., ete. Wood, V. C., 
had granted an injunction, and, on appeal, Westbury, 
L. C., reversed his decision (4 De G., J. & 8. 137), and 
this reversal was confirmed by the House of Lords. 
11 H. L. 523 (A. D. 1865). Many remarks of the lord 
chancellor and of the lords are directly applicable to 
the case before us. Says the lord chancellor (4 De G., 
J. &8. 143): “ But suppose an individual or a firm to 
have gained credit for a particular manufacture, and 
that the goods are marked or stamped in such a way 
as to denote that they are made by such person or firm, 
and that the name has gained currency and credit in 
the market (there being no secret process nor inven- 
tion), could such person or firm, on ceasing to carry en 
business, sell and assign the right to use such name and 
mark to another firm carrying on the same business in 
a different place? Suppose a firm of A., B. & Co. to 
have been clothiers in Wiltshire, for fifty years, and 
that broadcloth, marked “ A., B. & Co., makers, Wilts,”’ 
has obtained a great reputation in the market, and that 
A., B. & Co., on discontinuing business, sell and trans- 
fer the right to use their name and mark toa firm of 
C., D. & Co., who are clothiers in Yorkshire ; would the 
latter be protected by a court of equity in their claim 
to an exclusive right to use the name and mark of A., 
B. & Co.? I am of opinion that no such protection 
ought to be given. It is true that a name or the style 
of a firm may, by long usage, become a mere trade- 
mark, and cease to convey any representation as to the 
fact of the person who makes, or the place of manu- 
facture; but where any symbol or label, claimed as a 
trade-mark, is so constructed or worded as to make 
or contain a distinct assertion which is false, I think 
no property can be claimed in it; or, in other words, 
the right to the exclusive use of it can not be main- 
tained. To sell an article stamped with a false state- 
ment is pro tanto an imposition on the public, and, 
therefore, in the case supposed, the plaintiff and de- 
fendant would be both in pari delicto. ‘This is con- 
sistent with many decided cases.”” And on page 145, 
the complainant “desires to restrain the defendant 
from selling his own goods as the goods of another 
person; but if, by the use of the trade-mark in ques- 
tion, the plaintiff himself is representing and selling 
his goods as the goods of another, or if his trade-mark 
gives a false description of the article, he is violating 
the rule on which he seeks relief against the defend- 
ant.” 

“Says Lord Cranworth (11 H. L. 534): “ ButI 
further think that the right to a trade-mark may, in 
general, treating it as property, or as an accessory of 
property, be sold and transferred upon a sale and 
transfer of the manufactory of the goods on which the 
mark has been used to be affixed, and may be lawfully 
used by the purchaser. Difficulties, however, may arise 
where the trade-mark consists merely of the name of the 
manufacturer. When he dies, those who succeed him 
(grandchildren or married daughters, for instance), 
though they may not bear the same name, yet ordi- 
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narily continue to use the original name as a trade- 
mark, and they would be protected against any in- 
fringement of the exclusive right to that mark. They 
would be so protected, because, according to the usages 
of trade, they would be understood as meaning no 
more by the use of their grandfather’s or father’s 
name, than that they were carrying on the manufact- 
ure formerly carried on by him. Nor would the case 
be necessarily different if, instead of passing into other 
hands by devolution of law, the manufactory were sold 
and assigned to a purchaser. The question in every 
such case must be, whether the purchaser, in contin- 
uing the use of the original trade-mark, would, ac- 
cording to the ordinary usages of trade, be understood 
as saying more than that he was carrying on the same 
business as had been formerly carried on by the person 
whose name constituted the trade-mark. In sucha 
case I see nothing to make it improper for the pur- 
chaser to use the old trade-mark, as the mark would, 
in such a case, indicate only that the goods so marked 
were made at the manufactory which he had pur- 
chased.”’ 

Lord Kingsdown (11 H. L. 544) says: ‘*Though a 
man may assign his business, and the use of his firm, 
and of his trade-mark, as belonging to it, that pro- 
ceeds, in my opinion, upon the ground which I have 
stated, that the use of the name of the firm is not un- 
derstood in trade to signify that certain individuals 
and no others are engaged in the concern. Though a 
man may have a property in a trade-mark, in the 
sense of having a right to exclude any other trader 
from the use of it in selling the same description of 
goods, it does not follow that he can, in all cases, give 
another person a right to use it or to use his name. If 
an artist or an artisan has acquired by his personal 
skill and ability a reputation which gives to his works 
in the market a higher value than those of other artists 
or artisans, he can not give to other persons the right 
to affix his name or mark to their goods, because he 
can not give to them the right to practice a fraud upon 
the public.” Westbury, L. C., (11 H. L. 546), says, in 
concluding the case: ‘* What is here called by the ap- 
pellants a trade-mark is, in reality, an advertisement 
of the character and quality of their goods.” 

In Bury v. Bedford, 4 De G., J. & S. 352, a corporate 
trade-mark had been assigned. ‘The question arose 
under the special acts governing the company, and 
also under the general law. Turner, L. J., in giving 
judgment, says, page 369: “But without going the 
length of saying that a mark may not, in some cases, 
be so completely personal as of necessity to import 
that the goods sold under it have been manufactured 
by a particular individual, and that the assignability of 
such a mark may not be open to objection on that 
ground, although the objection would, as it seems to 
me, apply rather to the use of the mark when assigned 
than to the power of assigning it: I think that all 
cases of this description must depend upon their par- 
ticular circumstances. Much must, I think, depend 
upon the nature of the mark, and the mode in which 
it has been used. It is evident that a mark, although 
it may in some respects indicate the person by whom 
the goods have been manufactured, may refer much 
more closely to the place of manufacture than to the 
person of the manufacturer; and it is not less evident 
that a mark, although personal in its inception, may, 
from the mode in which it has been used, have become 
appropriated to goods manufactured at particular 
works.”’ 

In Samuel v. Berger, 24 Barb. 164; 4 Ab. Pr. 88, the 
plaintiffs had purchased from Brindle the right to use 
his name on watches made by them. The defendant 
was selling watches actually made by Brindle. The 
court says (4 Ab. Pr. 89): “The plaintiffs ask the 





court to aid them in passing off upon the public 
watches manufactured by them, and held out to the 
public as made by Brindle, when, in truth, the 
watches made by Brindle, and stamped by him with 
his mark, are those which the defendants seek to sell.’” 
The injunction prayed for was refused. In Meriden 
Britannia Co. v. Parker, 39 Conn. 450, three brothers— 
Rogers—had made plated spoons, ete., with their 
name, and, on giving up business, had agreed that the 
plaintiffs might use their names in manufacturing 
them, the manufacture to be carried on under their 
supervision. Three other persons of the name of 
Rogers, who had been making coffin trimmings, ar- 
ranged with the defendants to make the same goods 
with their name (Rogers) on them. The defendants 
objected that the marks used by the plaintiffs did not 
indicate the true origin of the goods. The court, while 
admitting the principle that they would not protect 
any mark which tended to deceive the public, held 
that the agreement on which the plaintiffs relied was 
good, on the ground of the supervision above referred 
to. In the case of Partridge v. Menck, 2 Sand. Ch. 622; 
2 Barb. Ch. 101, Golsh had acquired a reputation for 
making matches, and the complainant succeeded to his 
business, and continued to use his name. The vice- 
chancellor (2 Sandf. Ch. 622) and the chancellor (2 
Barb. Ch. 101) had refused an injunction, on the 
ground that the defendant’s labels were sufficiently 
dissimilar from the plaintiff's, and that on them the 
defendant represented himself as “late chemist to A. 
Golsh.”” When it came before the Court of Appeals 
(How. Ap. Cas. 547; Cox, Trade-Mark Cas. 79), the 
result was the same, but it was put, and by one 
of the judges, chiefly on the ground of the mis- 
representation in the plaintiff's label. ‘“‘The state- 
ment of the label was false. The matches were 
not Golsh’s matches, in the sense in which it was 
intended that purchasers should understand these 
terms.” P. 558. * * * “Verbal declarations to a 
purchaser, of the same kind, with a view to a sale. of 
this article, it was conceded, would have been fraud- 
ulent.” P.559. ‘“‘The privilege of deceiving the 
public, even for their own benefit, is not a legitimate 
subject of commerce.” Pages 559, 561, note. 

The case of Palmer v. Harris, 60 Penn. St. 156, was 
not a case of sale of the mark; but, in that case, the 
Supreme Court of Pennsylvania refused an injunction, 
on the ground that the complainant’s labels did not 
state the facts truly. And see remarks in Brown on 
Trade-Marks, sec. 361. 

In Motley v. Downman, 3 M. & C. 1 (A. D. 1837), 
the Morgans had for many years manufactured 
tin plates at Carmathen, and used “‘ M. C.,’”? mean- 
ing Morgan, Carmathen, as a trade-mark, and dis- 
solved about 1820. One of the plaintiffs, a partner 
in the old firm, formed a new firm, bought the old 
stock and good-will, took a lease of the works to expire 
in 1827, and manufactured the plates with the same 
mark. About 1826 they removed their business to Mar- 
gam, about forty-four miles from Carmathen, and, 
with several changes as to partners, continued there 
the business and the use of the mark. From 1825 to 
1836 the old works were closed. In 1836 the defendants 
hired the old works, began business as the “‘ M. (. Tin 
Plate Co.,’? and manufactured the tin plates with the 
“M. C.”” mark, with the word “ Carmathen ” in large 
characters, under the letters “M. C.” A bill was 
brought for injunction, Shadwell, V. C., granted one, 
and, on appeal, Cottenham, L. C., dissolved it. He 
said the real question was, whether the former occu- 
pants of the works had acquired a right to prevent 
subsequent tenants from using a mark which, it was 
clear, was originally derived from those works. The 
injunction was dissolved, with liberty to sue at law. 
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There is to be noticed a peculiarity in some English 
cases, growing out of the practice of keeping up the 
name of an old mercantile firm for several generations, 
or successions of partners, and when no partner of the 
original name remained. This practice is noticed and 
commented on in Hall y. Barrows, 4 De G., J. & S. 150, 
156; The Leather Cloth Co. v. The American Leather 
Cloth Co. 1b. 137, 143; and by Lord Kingsdown, in the 
last-named case in House of Lords, 11 H. L. 542, men- 
tioning instances. See also Croft v. Day, 7 Beav. 84. 
In such cases no one is deceived. The name and good- 
will are understood by the public to belong to the ex- 
isting firm. 

It is believed, so far as we can learn from the cases, 
that that practice is not common in this country, and 
in New York it is forbidden by express statute. So 
also in France. Parsons on Contracts, 6th ed. 1873, 
vol. 2, bk. iii. cap. 15, § 4. C. 257, b. 2, states the rule, 
that, where a trade-mark “declares that an article is 
made by a particular person or firm, it can not be trans- 
ferred; and this seems to be sustained by the cases. 

In the present case there has been no continuation 
of an old firm by a gradual change of its members. 
There is no person of the name of Stillman in the 
complainants’ firm, and the goods (although one of the 
partners was superintendent of the old firm) are made 
by a new firm, and in another place. The goods had 
(and it may be as claimed, through the skill of Car- 
michel) acquired a valuable reputation; but that old 
firm does not now exist. They do not describe them- 
selves as successors, or the goods as made by one who 
was formerly superintendent, but by the old firm as if 
it still existed. It has not been claimed by the re- 
spondents that the complainants intend any deception. 
The facts are probably pretty well understood by the 
large dealers, and by the trade generally. And if we 
look upon the mark as having come to designate a 
quality or sort of goods, in that light the complainants 
would not be entitled to the exclusive use of it. 

On the other hand, the defendants hire the old mill, 
formerly occupied by Stillman & Co., and are making 
linseys there. While there is evidence that this mill 
was often called the “‘ Seventh Day Mill,’ there is re- 
liable evidence that it was also called the “ Stillman 
Mill.” It was leased to the defendants by that name, 
two years before they began the manufacture com- 
plained of. Persons of that name have been engaged in 
Westerley in manufacturing for many years, and there 
is evidence that the name of Stillman has also been 
applied to other mills. The defendants have a right to 
call their mills so, if they choose. 

The labels, it is true, are of about the same size, but 
the borders are dissimilar, and the defendants’ ticket 
gives the true names of the makers, not in small type, 
but in letters of sufficient size not to be overlooked. The 
similarity is only in the one prominent word, “ Still- 
man.” Wecan not deny them the right to use the 
name of their mills on their tickets, being satisfied 
that the name was not a new name, given to the mills 
for purposes of deception, but that their mill might 
properly be, and had been, so called; and that the 
name, “Stillman,” was used with sufficient explana- 
tion (to use the language of some cases) to prevent any 
misunderstanding. 

Evidence has been put in showing the excellent 
quality of the goods made by the plaintiffs, and, so far 
as the evidence goes, some of the goods of the defend- 
ants have been of a less substantial make, and were 
sold for a less price, the purchasers knowing the dif- 
ference. 

The fact that Stillman, Stanton & Co. paid George 
Stillman for the use of the old name, we can not con- 
sider as of much weight, as that firm contained several 





of the persons who were in the old firm who had sold 
to George the right to use it. 

We must, therefore, deny the motion for an injunc- 
tion. 

DURFEE, C. J., concurring: 

There are cases in which a court of chancery refuses 
to protect a trade-mark because it is an imposition on 
the public. The defendants contend that this is a case 
of that kind. I think, however, there is little reason 
to doubt that purchasers who are looking for Stillman 
& Co.’s linseys get what they are looking for, when 
they get the linseys manufactured by the plaintiffs. 
The firm of Stillman & Co. has ceased to exist, and, 
consequently, Stillman & Co.’s linseys, manufactured 
by Stillman & Co., can no longer be procured; but the 
plaintiffs are their successors, by purchase, in the use 
of their firm name, and continue the same manufact- 
ure with improvement, and, therefore, I am reluctant 
to hold, that a continuance of the old name upon their 
labels is intrinsically any fraud upon the public, who 
are interested to get the same or a better manufacture, 
but who, so long as they do get it, can have little care 
whether it comes from the original manufacturers or 
their successors. And see Eddleston v. Vick, 18 Jur. 7; 
Cox, Amer. Trade-Mark Cases, 666; Fulton v. Sellers 
& Co., 4 Brews. 42; Dale v. Smithson, 12 Ab. Pr. 237; 
Cox, Amer. Trade-Mark Cases, 282; Dixon Crucible 
Co. v. Guggenheim, 2 Brews. 321; Cox, Amer. Trade- 
Mark Cases, 559. 

There is a defense, which, to my mind, seems more 
meritorious. Ifthe firm of Stillman & Co. was still in 
existence, and was the plaintiff in this suit I should 
find it difficult to protect them by an injunction. The 
trouble is, the label of the defendants does not resem- 
ble the label of the plaintiffs closely enough to deceive 
any person of ordinary discernment, unless the name 
“Stillman,” which is prominent in both labels, may 
mislead him. The plaintiffs, therefore, can have no 
relief, unless they can show that the defendants have 
no right to use the name as they do use it in their 
labels. How can the plaintiffs do this, when the sur- 
name of one of the defendants is Stillman, and when 
the mill where the linseys are manufactured, though it 
may be popularly known as the “‘ Seventh Day Mill,” is 
also properly called the “Stillman Mill?” A manu- 
facturer has a right to attach his own name to his manu- 
factures, even though a rival manufacturer of the same 
name, who has given it prestige in the market, may 
suffer in consequence. The resulting damage is dam- 
num absque injuria. This doctrine was recognized in 
Croft v. Day, 7 Beav. 84; Holloway v. Holioway, 13 Beay. 
209; Burgess v. Burgess, 17 Jur. 292, where, however, 
injunctions were granted because the names were 
coupled with simulative indicia; and in Faber vy. 
Faber, 49 Barb. 357. See, also, Clark v. Clark, 25 Barb. 
76; Rogers v. Taintor, 97 Mass. 291, where it was 
strongly asserted. 

And if a manufacturer has the right to label the prod- 
ucts of his mill with his name, I do not see why he has 
not an equal right tolabel them with the name of the mill 
itself, provided the name is not unfairly assumed for 
that purpose, or fraudulently employed. Newman e¢ 
al. v. Alvord & Bailey, 49 Barb. 588; Glenden Iron Co. 
v. Uhler & Fulmer, 75 Penn. St. 467; Brooklyn White 
Lead Co. v. Masury, 25 Barb. 416; Condee v. Deere, 10 
Amer. Law Reg. (N. 8.) 694; Canal Co. v. Clark, 13 
Wall. 311. In the last named case the Supreme Court 
of the United States said: ‘‘ Equity will not enjoin 
against telling the truth.”’ 

The plaintiffs have submitted testimony to show that 
the defendants, in calling their mill the *‘ Stillman Mill,” 
are not telling the truth. Iam not satisfied of this. 
The defendants, perhaps, are not unwilling to profit by 
the reputation which the plaintiffs have acquired for 
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the name; but I do not find that they are practicing 
any such fraud to that end, as entitles the plaintiffs to 
an injunction. The testimony shows that the mill has 
been popularly known as “ The Seventh Day;” but it 
appears that that name is a kind of nickname, given to it 
because its owners have been Sabbatarians. Naturally 
the defendants would not care to put their goods upon 
the market under sucha name. The defendants also 
show, by their testimony, that the mill has been known 
to certain persons as the “ Stillman Mills,” and that a 
portion of its products, before even it came into the 
hands of the defendants, was sold with labels or 
tickets attached bearing that name. Moreover, I do not 
find any proof of a fraudulent imitation of the plaint- 
iffs’ label. The words, “ Stillman Mills,” are not on 
may that label. The resemblances are general, and 
have occurred without improper design; and that 
they did so occur is inferable from the testimony of the 
engraver, who says he knew nothing of the plaintiffs’ 
label. Indeed, if the plaintiffs have suffered from the 
competition of the defendants, I am inclined to think 
they have suffered rather because the linseys made by 
the defendants are considerably cheaper than those 
made by the plaintiffs, while closely resembling them, 
than because of any similarity in their respective labels. 
Against the losses incident to such a competition the 
court, of course, can not protect. I therefore concur 
in the decision against granting the injunction. 
INJUNCTION REFUSED. 


—_ 
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CRIMINAL LAW — PRESUMPTION — DYING 
DECLARATIONS—RES GEST. 


STATE v. EVANS. 





Supreme Court of Missouri, October Term, 1876. 


Hon. T. A. SHERWOOD, Chief Justice. 
“©  W. B. NAPTON, 
“ ‘WaRWICK HouGH, 
“EE. H. NorTON, 
“ JOHN W. HENRY, 


Associate Justices. 


1. DECLARATIONS INADMISSIBLE, NOT BEING OF THE 

ES GESTZ.—Declarations of the accused, made an hour 
before the killing to the effect that the deceased hadjbeen 
following the accused for a long time to kill him—that he 
was in fear of his life when he saw deceased, and that he 
was going to leave the county to avoid a difficulty with 
the deceased, held inadmissible, not being a part of the res 
geste. 

2. DECLARATIONS TO BE A PART OF THE RES GESTE, 
must have been made at the time the act was done which 
they are supposed to characterize, and calculated to unfold 
the quality of the facts they are intended to explain, and 
so to harmonize with them as obviously to constitute one 
transaction. 

3. MURDER— PRESUMPTION.—If the accused killed the 
deceased by shooting him with a pistol, the law presumes 
it is murder, in the absence of proof to the contrary. 

4. MURDER IN THE FIRST DEGREE.—To constitute mur- 
der in the first degree, the deliberate purpose to take life 
or do some great bodily harm should exist and be shown by 
the evidence alone ; while murder in the second degree may 
be made to appear from the killing alone, the accused fail- 
ing to explain by evidence that it was done in a less 
criminal manner. 


APPEAL from Dunklin Circuit Court. 

Attorney-general Smith, for respondent; Chapman 
& Moss, for appellant. 

NORTON, J., delivered the opinion of the court: 

Defendant was indicted in the Circuit Court of 
Dunklin County for murder in the first degree, for 
the killing of one Wm. R. Rankin, by shooting him 
with a pistol. He was put upon his trial at the May 
term, 1876, of said court, and found guilty of murder 





in the second degree, and his punishment fixed at ten 
years’ imprisonment. 

The alleged errors which we are asked to review are 
to the action of the court in giving and refusing in- 
structions, the admission and rejection of evidence, 
and in overruling motion for a new trial. 

On the trial, defendant offered to show by Rice, a 
witness, that about an hour before the killing, when 
Rankin passed the wagon on which defendant and 
witness were riding, defendant stated to witness ‘* that 
Rankin had been following him up for a long time to 
kill him; that he was in fear of his life when he saw 
Rankin.”? The witness was also asked if he knew of 
defendant’s going to mill that day with reference to 
leaving the country; and he was also asked if he had 
heard defendant say on that day, after Rankin passed, 
and within an hour of the difficulty, that he was going 
to leave the country to avoid a difficulty with Rankin. 

The evidence sought of this witness, we think, was 
inadmissible, not being a part of the res geste. Rankin, 
so far as the evidence shows, passed the wagon on 
which the defendant and witness were riding, no words 
having been spoken either by defendant, Rankin, or 
the witness. These declarations, if made by defendant, 
were entirely disconnected from the shooting of Rankin; 
they constituted no part of the res geste, and were not 
made cotemporaneously with the killing, which occurred 
about an hour after the remarks are alleged to have 
been made. A party can not be allowed to give his own 
declarations in his favor, and thus manufacture evi- 
dence for himself. Declarations, to be a part of the 
res geste, must have been made at the time the act 
was done which they are supposed to characterize, and 
calculated to unfold the quality of the facts they were 
intended to explain, and so to harmonize with them as 
obviously to constitute one transaction. Stark Ev. 88; 
State v. Green, 13 Mo. 382. 

It is urged that the court erred in not permitting the 
written statement of one Baker, which had been taken 
at a former trial, to be read as evidence. It appears 
that Baker had been in court till after the close of the 
evidence on the part of the state. We can perceive no 
principle on which this evidence should have been 
waived. So far as it appears from the record, it was not 
preserved nor written down by any one authorized by 
law so to do, nor was it signed by the witness. It does, 
however, appear that Baker was present at the trial till 
after the state closed its case; and, although it was 
stated that he was absent when the written statement 
was offered in evidence, it does not appear that the 
process of the court was invoked to compel his attend- 
ance, nor that it would have been ineffectual if it had 
been invoked. 

It is insisted that the court erred in giving instruc- 
tions numbered two, three, four, and five. In number 
two the court told the jury that, if defendant killed 
deceased by shooting him with a pistol, the law pre- 
sumes it is murder, in.the absence of proof to the 
contrary. 

In the case of The State v. Hays, 23 Mo., 320, a sim- 
ilar instruction to the above was directly passed upon 
and approved. In that case the jury were told that, if 
Hayes killed the deceased with a spade, the law pre- 
sumed that it was murder, in the absence of proof to 
the contrary. In reviewing the instructions, the court 
observes “‘ that it is literally correct, nor could we see 
how the jury could be misled by it. If Hayes killed 
deceased with a spade, the law presumes it is murder 
in the absence of proof to the contrary; and it devolves 
on defendant to show from the evidence in the case, to 
the reasonable satisfaction of the jury, that he was 
guilty of a less crime or acted in self-defense. The 
court did not fix the degree of murder; it did not say 
murder in the first or second degree.” It was urged 
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in that case, as it is in this, that, as murder in the first | 


degree had been mentioned by the court, by saying 
murder without mentioning any degree, the jury 
would believe the event meant murder in the first 
degree; but this is a non sequitur. The presumption, 


1 


under our statute, from such a killing, would be | 


murder in the second degree. 
murder. 


Yet it is nevertheless | 
When the second instruction is considered | 


with the first and third, we do not think the jury | 


could have mistaken the import of it. In the first 
instruction the offense of murder in the first degree 
was clearly defined, and the jury were told that, if 


defendant in malice did willfully kill deceased with a | 


pistol, and if he thought of the killing beforehand 


any length of time, however short, the offense was | 


murder in the first degree. 

The court, in its third instruction, substantially told 
the jury that, in murder of the first degree, the law 
requires that the deliberate pnrpose to take life or do 


some great bodily harm should exist, and that this | 


should be shown by the evidence and the evidence 
alone; while murder in the second degree may be made 


to appear from the killing alone, the defendant failing 


to explain by evidence that it was done in a less crim- 
inal manner; and that, if defendant did deliberately 


and purposely kill the deceased, they should find him | 
guilty of murder in the first degree. But if they were | 
not satisfied, from the evidence, that defendant did | 


thus deliberately and purposely kill deceased, then, in 
the absence of any extenuating evidence reducing the 
offense to some grade of manslaughter, or of its being 
a killing by accident or misfortune, or in justifiable 
self-defense, the jury will find defendant guilty of 
murder in the second degree. This instruction is ob- 
jected to on the ground that it does not correctly de- 
clare the law as to murder in the second degree, and 
that the evidence showed the offense to be either mur- 


der in the first degree or manslaughter in some of its | 


degrees, or justifiable homicide. 

The questions involved in the above objections have 
been tonsidered by this court at the present term, in 
the case of the State v. Lane (63 Mo.), and, according 
to the views therein expressed, the objections of de- 
fendant to the instruction given were properly over- 
ruled. State v. Starr, 38 Mo. 270; State v. Underwood, 
57 Mo. 49; State v. Foster, 61 Mo. 549; State v. Holme, 
54 Mo. 153; State v. Hudson, 59 Mo. 137. 

In the fifth instruction the court told the jury that, 
if they believed from the evidence, that at the time of 
the shooting the deceased, Rankin, had made threats 
in regard to the defendant, yet, unless it appeared 
from the evidence at the time of the shooting of said 
Rankin by defendant, that he was making some efforts 
or attempts to carry out such threats, then the defend- 
ant was not justifiable in shooting said Rankin. 

This instruction imparts nothing more than a decla- 
ration to the jury that,if deceased had made threats 
against the defendant, and if at the time of the shoot- 
ing of deceased by defendant he was unoffending, 
the fact of threats having been made would not justify 
the defendant in shooting him. This instruction, in 
connection with the former instructions given by the 
court on behalf of the defendant, could not have mis- 
led the jury; for in the third instruction the jury were 
instructed that, if they believed from the evidence 
that Rankin had shortly before the homicide threat- 
ened to take the life of defendant, and that he had 
been informed of the threats so made, and that if, from 
the nature of the threats and the character of the man 
who made them, together with his appearance, con- 
duct and demonstrations, at the time of the shooting, 
the defendant had reasonable cause to believe that de- 
ceased was about to attack him with the intent to take 
his life or do him some great bodily harm, then Evans 





| 





was justifiable in acting more promptly and upon less 
demonstrations of hostility than though his fears had 
not been aroused by deceased’s prior threats and con- 
duct; and if the jury believed that the conduct and 
prior threats of Rankin were such as to lead a reason- 
able man to believe, at the time of the shooting, that 
Rankin was about to kill him or do him some great 
bodily injury, then the jury ought to acquit, although 
they may also believe that Rankin’s only object was to 
frighten defendant, and that he was in no real danger. 

This instruction, with the first and fourth which were 
given, placed the law of self-defense in the strongest 
possible light for the defendant, and also the law as to 
reasonable doubt. The court properly refused instruc- 
tions five, six, seven, eight and nine asked by defend- 
ant, because they were mere repetitions of what had 
already been given, and the instructions which the 
court gave in defendant’s behalf fully and fairly de- 
clared the law of justifiable homicide as it has repeat- 
edly been determined by this court. It is insisted that 
the motion for new trial should have been sustained, 
because the evidence did not justify the finding, and 
because of the discovery of new evidence. 

A large number of witnesses testified, on the trial, 
that deceased had, for a considerable time previous, 
and down to within a short time of the killing, re- 
peatedly threatened to kill defendant. That on the 
day Rankin was killed, he passed defendant and one 
Rice in a public road, who were driving a wagon; that 
deceased was on horseback, and, after having gone a 
considerable distance, returned, between a half an 
hour and an hour, to the wagon where defendant was. 
About the time of his return, the teamster of another 
wagon requested them to let him pass. Rankin there- 
upon rode to the head of the horses in Rice’s wagon, 
in the direction of defendant. Three or four who saw 
the difficulty state that, about the time Rankin got to 
the head of the horses, defendant shot at deceased with 
a large navy pistol, and that deceased then attempted 
to draw his pistol, when defendant fired the second 
shot, and Rankin fell from his horse and expired, with 
his pistol on his breast; that after or about the time of 
the first fire, defendant said: “‘ If that is your game or 
aim, G—d d—n you, light into me.” These were the 
only words spoken by the parties at the time. and the 
witnesses state that deceased did not have a pistol in 
his hand, nor make any attempt that they saw to draw 
one, till after the first shot. One witness stated that, as 
deceased rode around the wagon, he had his pistol in 
his hand; and another witness stated that he had his 
hand on his hip, or in his pocket, before defendant shot. 
There was evidence to show that deceased was a tur- 
bulent man when drinking. 

The jury may well have reached the conclusion they 
did, and there is nothing in the evidence which author- 
izes us to distrust their finding. The newly discovered 
evidence set out in the motion is altogether cumulative 
in its character, and would only have established what 
had already clearly been proven by a large number of 
witnesses, viz., that deceased had on very many occas- 
ions threatened to kill defendant, some of them extend- 
ing the threats down to the day of the killing. The evi- 
dence of the witnesses was undisputed, and no attempt 
was made to assail or impeach it on the part of the 
State. If the State had attacked this evidence, or 
sought to discredit the witnesses who swore to these 
threats, and then brought the question in doubt, the 
motion would have been entitled to consideration by the 
court, and in such a case it might have been justified 
in relaxing the rule, that newly discovered evidence 
which is merely cumulative is no cause for a new trial. 

We can not perceive that the oourt committed error 
in overruling the motion on either of the grounds as- 
signed. 





14 





THE CENTRAL LAW JOURNAL. 








Looking at the whole record in this case, we have 
been unable to discover any reason for disturbing the 
judgment, and it will therefore be affirmed. Judgment 
affirmed, in which the other judges concur. 


NoTe.—The doctrine of the second and third instruc- 
tions, given on the part of the state, and commented on 


and approved by the court, is broadly stated to be that, if | 
defendant killed the deceased by shooting him with a | 


pistol, the law presumes it is murder in the absence of 


proof to the contrary; that the deliberate purpose to take | 


life, to constitute murder in the first degree, must be 
shuwn by the evidence; but that murder in the d de- 


case of Commonwealth v. York, 9 Metcalf, 93. In that case 
the instruction to the jury was: “ The rule of law is, when 
the fact of killing is proved to have been committed by the 
accused, and nothing further is shown, the presumption of 
law is, that it is malicious, and an act of murder. It fol- 
lows, therefore, that in such cases, the proof of matter of 
excuse or extenuation lies on the accused; and this may 
appear, either by the evidence adduced by the prosecu- 
tion, or evidence offered by the defendant. But where 
there is any evidence tending to show excuse or extenua- 
tion, it is for the jury to draw the proper inferences of fact 
from the whole evidence, and to decide the fact on which 
the excuse or extenuation depends, aceording to the pre- 





gree may be made to appear from the killing alone, the de- 
fendant failing to explain by evidence that it was done in 
a less criminal manner. 

In State v. Dunn, 18 Mo. 419, the learned judge, speaking 
for the court, states the rule at common law to be that 
“the law implied malice in every unlawful killing, and the 
burden of proof of extenuating circumstances, unless they 
arose out of the evidence against the defendant, lay on 
him. Our act defining murder in the first degree is a trans- 
cript of the act of 1794 of the State of Pennsylvania. 
* * * * Under the act the unlawful killing is presumed 


to be murder, but not in the first degree.” In State v. | 


Hays, 23 Mo. 287, upon the point under consideration, Ry- 
land, J., speaking for a majority of the court, says: “ If 
Hays killed Brown with a spade, the law presumes it is 
murder in the absence of proof to the contrary, and it de- 
volves on the defendant to show from the evidence in the 
cause, to the reasonable satisfaction of the jury, that he 
was guilty of a less crime, or acted in self-defense.” To 
the same effect, see State v. Holme, 54 Mo. 153; State v. Un- 
derwood, 57 Mo. 40; State v. Foster, 61 Mo. 549, and other 
cases not necessary to cite. 

Is this doctrine, thus so thoroughly entrenched in Mis- 
souri, supported by reason? Is it the doctrine of the 
books? We meet with it constantly on the circuit, and, in 
our view, it is a source of constant embarrassment and 
confusion in trials for homicide. Every homicide con- 
tains, in its facts, the fact of killing. 


ways present. And this rule, which now seems to be 
thoroughly settled by our decisions, and constantly prac- 
ticed on the circuit in every trial for homicide, whether 
the facts shown by the evidence are many or few, is, to in- 
struct the jury that to the fact of killing the law attaches 
the presumption of malice and, consequently, of murder 
in the second degee; and this instruction is often given in 
those cases where a conviction for murder in the first de- 
gree would alone be proper under the evidence. State v. 
Hays, supra 

This rule requires the judicial investigator, whether 
court, counsel or juror, in determining the guilt or inno- 
cence of the accused, to first cull from the facts and cir- 
cumstances in proof, the abstract fact of killing; then set 
it apart by itself, disconnected from all the circumstances 
of the killing, and load it with a legal presumption of murder 
in the second degree, then gather up the scattered facts and 
circumstances of the killing as shown by the evidence, and 
weigh them with the fact of killing, loaded with this legal 
presumption. Is arule requiring such a process of legal 
investigation of matters of the gravest concern—involving 
the life and liberty of the citizen—the true one? A and B 
are seen upon the street by numerous witnesses. A draws 
a dagger and advances upon B, threatening to take his life. 
B retreats to the wall, while A advancing, makes a thrust at 
B with his dagger, almost within striking distance, and 
starts to make a further advance, when B, having no means 
of escape, draws his pistol and shoots and kills A. Upon 
the trial the fact of the killing is proved, (as such fact is 
always proved), in connection the with circumstances of 
the killing. What court would hesitate to instruct the jury 
to acquit in such a case; and yet, according to the well 
established doctrine in Missouri, the court should tell the 
jury that, “if B kill A by shooting him with a pistol, the 
law presumes it is murder in the absences of proof to the 
contrary, and it devolves on defendant to show,” etc. If I 
have shown one case where such an instruction as those 
under examination would be improper, may there not be 
other such cases? The doctrine is applicable in all trials 
for,homicide, or in less than all. If less than all, then in 
what cases? I state it, I trust, with becoming deference, 
that this Missouri doctrine is an adulteration of the doc- 
trine of the majority of the court in the rather celebrated 





However numerous | 
the other facts and circumstances may be, that fact is al- | 





ponderance of the evidence.” Saying nothing, for 
the present, of the more correct doctrine that malice and 
intent are inferences of fact, and not presumptions of law, 
I am willing to accept the rule as laid down by the major- 
ity of the court in the York case. 

This rule was re-affirmed by the same court in the case 
of Commonwealth vy. Webster, 5 Cush. 305, where the court, 
asif to leave no doubt of the proper construction of the 
terms in which the rule is couched, adds: “It is material 
to the just understanding of this rule, that it applies only 
to cases where the killing is proved, and nothing further is 
shown ; for if the circumstances disclosed tend to extenuate 
the act, the prisoner has the full benefit of such facts.” 

Again, in the case of Commonwealth v. Hawkins, 
3 Gray, 463, Shaw, C. J., remarked, that “the doctrine 
of York’s case was, that where the killing is proved to have 
been committed by the defendant, and nothing further is 
shown, the presumption of law is that it was malicious and 
an act of murder; and that this was inapplicable to the pres- 
ent case, where the circumstances attending the homicide 
were fully shown by the evidence.” Thus, we have a rule 
well defined and the character of cases to which it is ap- 
plicable distinctly pointed out. The rule is applicable only 
to those cases where the fact of killing is proved and 
nothing further is shown. While this may be said to be “an 
axiom handed down to us by the scholastic jurisprudence ;” 
still it does not, it would seem, militate against the correct- 
ness of the principle that a case would seldom, if ever, oc- 
cur in practice, when the naked fact of killing would ap- 
pear in proof. Every act of killing has connected with it 
some other facts and circumstances, some of which are 
quite sure to appear by the proof by which the fact of kill- 
ing is established. 

Mr. Bishop in his admirable work on Criminal Procedure, 
vol. 2, section 605, after quoting the rule as stated by Sir 
Michael Foster, as well as by Mr. Greenleaf and Mr. Taylor, 
says: ‘This doctrine extends no further than as concerns 
the presumption to be drawn from the naked fact of kill- 
ing; for, when the circumstances of the killing appear in 
evidence before the jury, they are to be told that on the 
government lies the burden to satisfy them of the malice, 
as well as of the killing.” The same rule has been adopted 
in Mississippi. Thus, in McDaniel v. The State, 8 Sm. & M. 
it was held erroneous to charge the jury that every homi- 
cide is presumed to be committed with malice afore- 
thought, and that it devolves on the prisoner to prove the 
circumstances which excuse the act. The court say: 
“Such a charge is too broad. It omits the important part 
of the rule as stated in the books, unless they arise out of 
the evidence produced against him. But where the fact of 
killing is proved, and no accompanying circumstances ap- 
pear in the evidence, the law presumes the killing was 
done maliciously.” 

If the more accurate doctrine, that malice and intent are 
inferences of fact and not presumptions of law (Whart. on 
Hom., 2d ed., sections 664, 669), is not to be adopted, I in- 
sist upon an adherence to the true rule that the fact of 
killing be loaded with a legal presumption, only in those 
cases where that fact alone appears from the evidence. 

In the case under consideration, the jury were told that 
“murder in the first degree may be made to appear from 
the killing alone, the defendant failing to explain by evi- 
dence that it was done in a less criminal manner,;’’ thus 
absolutely excluding from the consideration of a jury of 
average intelligence, such extenuating circumstances as 
was necessarily shown in making proof of the fact of 
killing. 

It would seem, if we adhere to the old doctrine of a legal 
presumption from the fact of killing, both by reason and 
authority, it should be applied only to those cases 
where the fact of killing is proved and nothing further is 
shown; and in all other cases, the jury should be instructed 
that the murder charged, must be proved; the burden of 
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proof is on the state to prove the case; all the evidence, 
on both sides, which the jury find true, is to be taken into 
consideration, and if the jury find from all the facts and 
circumstances in proof, that the accused killed the de- 
ceased with malice, they will return a verdict of murder, 
etc. Com. v. Hawkins,3 Gray, 463. This I understand to 
be the doctrine of the case of the State v. Dunn, 18 Mo. 
419; and it was not till the case of State v. Hays, supra, was 
decided, that the principle of the York case, and I might 


submerged in the quagmire of legal presumptions, where 
it is now, perhaps, beyond the hope of recovery. 
J. H. 8. 


ss . 
—— 


MUNICIPAL BONDS—DEFECTIVE EXECU- 
TION—PRESUMPTION OF LAWFUL ELEC- 
TION. 


MELVIN ET AL. v. LISENBY ET AL. 





Supreme Court of Illinois. 
HON. SIDNEY BREESE, Chief Justice. 
‘* BENJAMIN R. SHELDON, ) 
fd PINCKNEY H. WALKER, 
‘“ Seen Associate Justices. 
‘¢ JOHN M. Scott, 
“ W. K. MCALLISTER, 

1, ELECTIONS — VOTES CAST AT, PRESUMED TO BE ALL 
THE LEGAL VOTES.—The presumption is, that the vote, 
cast at an election held according to law, is the vote of the 
whole number of legal voters, and this presumption can 
not be rebutted by proof of the number of votes cast at an 
election held in the preceding year. 

2. MUNICIPAL BONDS— REGISTRATION UNDER ACT OF 
APRIL 16, 1869.—Under a law authorizing a county to sub- 
scrrbe to the stock of a railroad company, upon condition 
that a majority of the votes cast at an election on the 
question should be in favor of it, an election was held re- 
sulting in a majority in favor of the subscription,and the sub- 
scription was made and bonds issued: Held, that the bonds 
were rightfully registered in the Auditor’s office under the 
Funding Act of April 16, 1869, which requires that the sub- 
scription, upon which bonds sought to be registered were 
issued, should have been voted for by a majority of the 
legal voters living in the county; it being the presumption 
that the vote, cast at the election on the question of sub- 
scription, was that of all the voters of the county. 

3. NOT VOID BY REASON OF DEFECTIVE EXECUTION.— 
Where bonds of a county are legally authorized to be is- 
sued by a vote of the people, and, by the law authorizing 
the vote, it is provided that the bonds shall be executed by 
certain officers, and countersigned by the treasurer of the 
county, it was held, that the omission of the treasurer to 
countersign the bonds is a mere defect in the execution of 
them, which a court of equity would, in the absence of a 
remedy at law, ordinarily supply, and that an injunction 
restraining the collection of taxes for the payment of such 
bonds should not be allowed. BREESE, C. J., and MCAL- 
LISTER, J., dissenting. 

APPEAL from the Circuit Court of Logan County; 
the Hon. Lyman Lacey, Judge, presiding. 

Hay, Greene & Littler, for the appellants; Weldon 
& Benjamin, for the appellees. 

SHELDON, J., delivered the opinion of the court: 

This was a bill filed by sundry citizens and tax-pay- 
ers of DeWitt County, in behalf of themselves and all 
other tax-payers in the county, to enjoin the collection 
of certain taxes extended on the collector’s books by 
the county clerk, in pursuance of a certificate of the 
amount thereof from the auditor of public accounts, 
as being necessary to meet the interest on $175,000 of 
bonds purporting to be those of DeWitt County, 
which had previously been registered in the office of 
the auditor, and to have the bonds declared null and 
void. The court below, by its decree, enjoined the 
collection of any taxes for the purpose of paying the 
interest or principal of the bonds, until they should be 


countersigned by the treasurer of the county. The 
defendants appealed. 
The only grounds which appellees’ counsel, in their 


| argument, rely upon in support of the bill and decree, 


are: 
1. That a majority of the legal voters living in De 
Witt County were not in favor of the subscription, and 


| that therefore the tax levied by the auditor under the 
say the doctrine of the books on that subject, was fully | 


Funding Act of April 16, 1869, is illegal. 
2. That the bonds are invalid, because they are not 


countersigned by the treasurer of the county. 





The bonds were issued to the Gilman, Clinton and 
Springfield Railroad Company, on account of a sub- 
scription of $175,000 to the capital stock of said com- 
pany, which had been authorized by a popular vote of 
the county, under the amendatory act of the company’s 
charter, approved March 10, 1869. The act provided 
that, to aid in the construction of the road, any county 
lying along or near its line might subscribe to the cap- 
ital stock of the company, not exceeding the sum of 
$200,000; that no such subscription should be made 
until the question of so subscribing had been sub- 
mitted to the people of such county. The 4th section 
of the act providing that, ‘if it shall appear thata 
majority of all the legal voters of such counties, cities, 
incorporated towns ortownships voting at such election, 
have voted for subscription, it shall be the duty of the 
county court, or chairman of the board of super- 
visors of such county,” etc., *‘to subscribe to the cap- 
ital stock of said railroad company,” ete. It is further 
provided that the chairman of the board of supervisors 
shall also execute to the company, in the name of the 
county, bonds for such subscription, but that the bonds 
shall be signed by such chairman, and by the county 
clerk, attested by his official seal, and countersigned 
by the treasurer of the county. 

To entitle any bonds to be registered under the pro- 
visions of said Funding Act of April 16, 1869, or to re- 
ceive any of the benefits of the act, it is thereby re- 
quired that the subscription creating the debt should 
have been first submitted to an election of the legal 
voters of the county, ete., and that a majority of the 
legal voters living in the county, etc., were in favor of 
the subscription. Itis admitted, by a stipulation in the 
record, that, at the election of county officers in 1868, 
in the county of DeWitt, 2986 votes were cast for 
sheriff; that, at the special election, in June, 1869, (be- 
ing the election in regard to this subscription), there 
were cast for subscription to the railroad stock, 1418; 
against the same, 975; and that, on the registry list 
made for said election, there were 3267 names placed 
as legal voters. 

The Funding Act of April 16, 1869, requires, in order 
to the registry of the bonds in the office of the auditor, 
that the subscription should have been voted for by 
“a majority of the legal voters living in the county; 
and it is contended that that is something different 
from a majority of the voters voting upon the ques- 
tion, and that, although there was here the last-named 
majority, yet, as the number voting for subscription 
was less than a majority of the names on the registry 
list made for such election, and also less than a major- 
ity of the votes cast at the election in the previous 
year of 1868, it is contended that proof is thereby 
made that “a majority of the legal voters living in said 
county’? were not in favor of the subscription. But 
how was it to be ascertained, whether a majority of the 
voters in the county were in favor of the subscription? 

The mode provided by law for ascertaining the sense 
of the legal voters upon the question was by a vote at 
a special election called for the express purpose of de- 
termining the question, on public notice given. There 
would appear to be no other practicable way in which 
the matter could be determined. Similar phraseology 
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in other cases, has been thus construed by this court 
in repeated decisions. Section 5 of article 7 of the 
Constitution of 1848 required, in order to the removal 
of a county seat, that a majority of the voters of the 
county should have voted for the removal; and section 
6 of the same article provided, that any county might 
adopt township organization, whenever a majority of 
the voters of the county, at any general election, should 
so determine. It has been held, with respect to each 
of those cases, that the voters of the county there re- 
ferred to were the voters who should vote at the elec- 
tion called to vote upon the question; or that the vote 
at such election should be adopted as the means of 
ascertaining the number of legal voters of the county. 
The People ez rel. v. Warfield, 20 Ill. 159; The People 
ex rel. v. Garner, 47 Id. 246. In The People ex rel. v. 
Wiant, 48 Ill. 263, it was held, in regard to an election 
for the removal of a county seat, that, where there was 
another election held at the same time, the return of 
the votes cast at such latter election might be resorted 
to as an additional means of ascertaining the whole 
number of the voters of the county, and a majority of 
all the voters at that election must have been in favor 
of the proposition for the removal of the county seat; 
but that, where there was no other election held at the 
time, then the returns of the officers of votes on the 
question would govern. In Garner’s case, it was held that: 
the presumptive evidence, that the vote cast at the 
election upon the question was that of the whole num- 
ber of legal voters in the county, could not be rebutted 
by the registry lists of the election; and we must hold, 
in consistency with the previous rulings, that it can 
not be rebutted by proof of the number of votes cast 
at an election held in the preceding year. See also St. 
Joseph Township vy. Rogers, 16 Wall. 664, and cases 
there cited. 

Dunnovan v. Green, 57 Iil. 63, is not in point, as that 
was a case on demurrer to the bill, which alleged that 
a majority of all the legal voters living in the township 
had not voted for the subscription, and the truth of 
this statement was admitted by the demurrer. This dis- 
poses of the first point, in favor of the right of having 
these bonds registered; and it is only as touching that 
right, and not the validity of the bonds, that the question 
just considered is material, the above amendatory act 
only requiring a majority of the votes at the election 
upon the question. 

As respects the second point, that the bonds are not 
countersigned by the treasurer of the county, it is the 
case of the defective execution of an instrument. 

The County of DeWitt, by its authorized agent, in 
pursuance of a vote of the people of the county, made 
a contract of subscription of $175,000 to the capital 
stock of this railroad company. In execution of the 
contract, the bonds in question were issued. They 
were signed by the chairman of the board of super- 
visors and by the county clerk, and attested by the 
official seal of the latter, and were delivered to and 
accepted by the railroad company, as in completion of 
the contract for subscription, and in payment for the 
stock subscribed for. The bonds were negotiated by 
the company for full value, before the suit was insti- 
tuted. But the bonds are not countersigned by the 
treasurer, as they are required to be by the act author- 
izing the subscription. In that circumstance, they lack 
in a complete execution. For aught that appears, it 
was an accidental and unintentional omission. To 
grant the relief asked for by the bill, in such case, 
would seem to be to reverse the action of a court of 
equity. It is the especial province of such court to en- 
force the specific performance of agreements, to aid and 
correct defects or mistakes in the execution of instru- 
ments and powers. It is a maxim, that equity looks 
upon that as done which ought to have been done,— 





the true meaning of which is, that equity will treat the 
subject-matter, as to all collateral consequences and 
incidents, in the same manner as if the final acts con- 
templated by the parties had been executed exactly as 
they ought to have been, not as the parties might have 
executed them. 1 Story Eq. Jur., sec. 64 g. 

The important thing here was the authorizing of the 
subscription by a vote. That having been done, what 
followed to be done consisted in duties which the act 
prescribed to be performed by certain officers of the 
county, and the countersigning by the treasurer would 
seem to be the -least essential of the circumstances of 
the execution of the bonds. It was but the signing, as 
a subordinate officer, a writing signed by a principal 
or superior, to attest the authenticity of the writing. 
The statute did not make the bonds void, if not coun- 
tersigned by the treasurer. 

The supplying of such a defective circumstance in 
the execution of an instrument or power would, in the 
absence of a remedy at law, be within the ordinary 
remedial power of a court of equity. 

The court is called upon here, not to aid in the defec- 
tive execution of these bonds, and interpose in their 
support, but it is asked to lend its aid to enable ad- 
vantage to be taken of this defect of execution of the 
instruments, in defeat of the execution of a fair agree- 
ment, and to prevent the enjoyment of a benefit which 
might be derivable from the bonds in the condition 
they now are. The relief sought appears to us to be in 
opposition to all the cardinal principles of the exercise 
of equity jurisdiction. It isa different question from 
the one, whether an action at law would be maintain- 
able on the bonds. 

We are of opinion that the appellees do not stand 
upon a superiority which entitles them to come into a 
court of equity for relief, and that there is a counter- 
vailing equity on the other side to induce a court of 
equity to remain silent and passive. The decree will 
be reversed, and the cause remanded for further pro- 
ceeding in conformity with this opinion. ; 

DECREE REVERSED. 

Mr. Chief Justice BREESE and MCALLISTER, J., dis- 
sent, on the ground that, the statute having prescribed 
a particular mode to be pursued by the municipal 
officers, in the execution of the bonds, it impliedly 
prohibits any other mode. The doctrine of aiding the 
defective execution of the power has no application to 
a power conferred by statute on public officers, and 
equity will follow the law. 


NoTE.—The foregoing opinion seems to place the court 
in the somewhat singular position of holding that where 
the assent of a majority of the voters living in the county 
is required, a majority of those voting, although less than 
a majority of the legal voters, is sufficient in fact, but not 
in law. In McWhorter v. People, 65 Ill. 290, the petition 
for a mandamus alleged that a majority of those voting at 
the election, assented tothe subscription ; the return, with- 
out denying that fact, alleged that a majority of the legal 
voters residing in the town did not assent. It appeared on 
the face of the record, that at the election, 57 votes were 
cast for, and 34 against the proposed subscription. The 
charter of the company in whose aid the subscription was 
voted, permitted it to be made upon the assent of a major- 
ity of those voting, but it was contended that the proposi- 
tion submitted, was whether the town would issue bonds 
good under the Funding Act of 1869, referred to in the 
principal] case, it being conceded that the vote was sufli- 
cient under the charter of the company. The court held 
that the proposition submitted was for the issuing of bonds 
under the Funding Act, and it was said: “It was not bonds 
not entitled to registration the people voted, but it was 
those so entitled; and the proposition, not having received 
the sanction of a majority of the voters living in the town 
at the time of the election, the proposition was conse- 
quently lost.” This decision was rendered on a demurrer 
to the return. Under the ruling in the principal case, if the 
relator had, instead of demurring, denied the allegation of 
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the return by plea, he would have been entitled toa per- 
emptory writ on showing the facts which stood admitted en the 
face of the pleadings. To the same effect, see People er rel. 
y. C. & I. R. Co., 66 Ill. 137. 

In Dunnovan v. Green, 57 IL. 63, it was said: 
this case alleges, and the demurrer admits, that * * 
* * atthe election which voted this subscription, a ma- 
jority of all the legal voters living in the township had not 
yoted in favor of the proposition, but while there were a ma- 
jority of the votes cast at the election, there were many less 
than a majority of all the legal voters living in the town- 
ship.” The bill was held good. But, as this case is now in- 
terpreted, the defendant had only to deny what he did not 
in fact controvert, and then prove on the trial what the 
plaintiffs admitted in their bill, namely, that a majority of 
the votes cast at the election were in favor of the subscrip- 
tion, to defeat the plaintiffs. It was said, however, in the 
principal case, that this last case was not in point—that it 
only touched the right to have the bonds registered, and 
not the validity of the bonds. The same can not be said of 
the cases in 65 and 66 Ill. hereinbefore cited. It was held 
in those cases that the bonds were invalid, and one of the 
reasons assigned was that, “it was of immense importance 
to the tax-payers of this town that their bonds should be 
such as to entitle them to registration.”” McWhorter v. 
People ex rel., 65 Til. at p. 297. 

It seems to be conceded in all these Illinois cases, that 
the requirements of law providing for a majority of the 
legal voters living in a given place are greater than ina 
case where simply a majority of those voting is required. 
And it was so held in Harshman vy. Bates County, 92 U. S. 
569; Ss. Cc. 3 Cent. L. J. 367; andin State ex rel. v. Sutterfield, 
54 Mo. 391. 

The constitution of Missouri, adopted in 1865, provided 
that “the General Assembly shall not authorize any 
county, city or town to become a stockholder in, or to loan 
its credit to any company, association or corporation, un- 
less two-thirds of the qualified voters of such county, city 
or town, at a regular or special election to be held therein, 
shall assent thereto.” In 1868 the legislature passed an 
act authorizing municipal townships to subscribe to the 
eapital stock of railroad companies; but instead of requir- 
ing the assent of two-thirds of the qualified voters of the 
township proposing to subscribe, the act provided that “ if 
it shall appear from the returns of such election, that not 
less thamtwo-thirds of the qualified voters of such town- 
ship voting at such election are in favor ef said subscription 
it shall be the duty of the county court to make such sub- 
scription,” etc. Comparing this provision with the consti- 
tutional requirement, it was said in Harshman v. Bates 
County, supra: ‘“ Now, the law of 1868 only requires the 
assent of two-thirds of the qualified voters who vote at 
such election. This is certainly a broad difference; and if 
the constitutional restriction extends by implication to 
townships, as well as to counties, cities and towns, an 
election not conforming to the requirements of the consti- 
tution would be invalid and confer no authority to make a 
subscription. The petition in this case only alleges that 
two-thirds of the qualified voters voting at the election 
voted in favor of the subscription; which does not satisfy 
the demands of the constitution.” 

State er rel. v. Sutterfield, supra, involved the construction 
of the constitution and laws of Missouri in relation to the re- 
moval of county seats. The constitution provided that “ the 
General Assembly shall have no power to remove the county 
seat of any county, unless two-thirds of the qualified voters 
of the county, at a general election, shall vote in favor of 
such removal.” And the statute required the assent of 
two-thirds of the legally registered voters of the county. 
The term legally registered voters can not be taken to 
mean anything more than qualified voters; for the consti- 
tution required registration as a qualification to vote. A 
legally registered voter was simply a qualified voter, and 
the court so treated it in the decision of the case. It was 
said: ‘ Ourconstitution, in regard to the removal of county 
seats, it seems to me, hardly admits of two constructions. 
It prohibits the legislature from removing them, unless 
two-thirds of the qualified voters shall, at a general elec- 
tion, vote for the removal. _ The words do not —— an ac- 

or ,or tive assent inferred 
from absence, but a positive vote in the afirmative,” and the 
number of votes required is specifically named, and there 
is no difficulty in ascertaining what that number is, since 
the same constitution provides for a registration, and 
points out who the qualified voters are.’”’ All of which is 
equally applicable to the constitutional provision in rela- 
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tion to subscriptions to the capital stock of railroads. 

It was conceded by the court in the Sutterfield case 
“that, in general, where an election is held to determine 
the choice of a candidate, or the determination of some 
question of public policy, the plurality required by the 
law, whether it be a bare majority, or two-thirds, or three- 
fourths, is determined by the result of the vote cast, with- 
out regard to the number of voters declining to vote; and 
this is upon the ground that the failure to vote is assumed, 
or may be presumed to be an acquiescence in whatever re- 
sult may be produced by the action of those who feel suf- 
ficient interest in the election to go to the polls and vote, 
and for the further reason that, in most cases, there is no 
mode by which the number of absentees can be ascer- 
tained. The decision of Lord Mansfield, in Rex vy. Fox- 
croft, 2 Burr. 1017, is therefore rightly followed, in many 
cases in this country, where it might be properly applied. 
But the decisions in England, or in the other states, are 
very unsafe guides, when we are called upon to construe 
a constitutional or statutory provision of our state. If the 
language is plain and unambiguous, its requirements can not 
be set at naught, upon the strength of decisions elsewhere 
or statutes or constitutions essentially variant or couched 
in very different terms.” And referring to other cases in 
this state, in which it was claimed a different rule of con- 
struction had been applied, the court said: “In none of 
these cases, however, was there any examination of, or 
construction given to the precise language of the constitu- 
tional provision now under consideration. The two cases 


| last named were upon temporary acts of legislation, in 





which a construction either way was not of importance.” 

Harshman y. Bates County, supra, at first blush, seems to 
be in conflict with St. Joseph Township v. Rogers, 16 Wall. 
644; but a closer examination will show that it is not nec- 
essarily so. The act of the Llinois Legislature in ques- 
tion in this last case seems to use the phrases “legal 
voters of such town or township,” and “legal voters of 
such town or township voting at such election” inter- 
changeably. Section 13 of the act provided that no sub- 
scription should be made until the question had been sub- 
mitted to the “legal voters of such incorporation, town, or 
township, in which the subscription is proposed to be 
made ;”’ while in the very next section it was provided 
that: “If it shall appear that a majority of the legal 
voters of such towns or townships, voting at such election, 
have voted ‘For Subscription,’ it shall be the duty of the 
president of the board of trustees, etc., to subscribe to the 
capital stock,” etc. And in passing on this question the 
court held that the legislature intended to require only a 
majority of the legal voters of the township voting at the 
election ; and it is difficult to see how any other construc- 
tion could be given to the statutes. 

The most serious objection that can be urged against the 
decision in Harshman v. Bates County is, that the supreme 
court of the state had previously affirmed the valdity of 
the Township Bond Act of 1868, although the precise ques- 
tion there raised had never been passed on by the Missouri 
Supreme Court. The first case that came before the state 
supreme court, under this act, was State er rel. v. Linn 
County Court, 44 Mo. 504, where it was contented that 
the act was unconstitutional upon two grounds: First, that 
the bonds provided for under the act were bonds of 
the county, and not of the township, and that hence, 
under the provisions of the constitution, heretofore cited, 
could not be issued without a proper vote of the whole 
county ; Second, that the tax required to pay the principal and 


| interest on the bonds was required to be levied on real estate 


only. The objection to the law, raised in the Harshman 
case, was not pr ted or di d by the counsel or the 
court. Other cases involving township bonds, issued un- 
der the Act of 1868, have been before the court, but the 





| constitutionality of the act was not raised in any of them 
| before the decision in the Harshman case. 


Ranney v. 
Baeder, 50 Mo. 600; State v. Cunningham, 51 Mo. 479; State 
v. Bates, 57 Mo. 70. Several cases involving the constitu- 
tionality of the act have been before the court since that 
decision was published, but they have been made to turn 
upon other points. Statejex rel. v. Daviess County, 4 Cent. 
L. J. 2%. 

If it is to be held that bonds issued upon the faith of the 
decision in State er rel. v. Linn County, supra, are to be 
held valid, an important qustion will arise as to what ob- 
jections to the statute will be covered by that case; if only 
those considered by the court, the estoppel (if I may so 
misuse the word) will not amount to much. If it extends 
not only to what was decided, but also to what might have 
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been decided, it will amount to a great deal. If these 
bonds can be sustained without violating sound legal 
principles, every ation of morality, justice and 
public faith demands that they should be held valid. Com- 
munities, as such, are, as a rule, dishonest, and will evade 
just obligations without the least compunction, Still, there 
are frequently two sides to these bond cases, and the dis- 
honesty is by no means wholly confined to the people who 
resist payment. And besides, it must always be borne in 
mind the bonds have been or may have been issued against 
the will of a large portion of those who will be compelled 
to pay them, if they are paid. But the question of the 
public faith and credit is paramount to mere individual 
rights. M. A. L. 











BOOK NOTICES. 

THE STATUTES OF THE STATE OF INDIANA, CONTAIN- 
ING THE REVISED STATUTES OF 1852. With 
Amendments, Notes and References, ete., edited by 
EpwIn A. Davis, LL. B., auther of Davis’ Indi- 
ana Digest, etc. In two volumes. Indianapolis: 
Bingham & Co.; Merrell, Hubbard & Co. Cin- 
cinnati: Robert Clarke & Go. 1877. 


Fifteen years having elapsed since the publication of 
a revision of the laws of Indiana, the appearance of 
the present work will be greeted with favor by the 
profession of that state. This edition is in two large 
volumes, making together over one thousand pages. 
It is printed in large, clear type, on good paper, with 
substantial binding. The two volumes contain the 
revised statutes of 1852, with all the amendments and 
subsequent legislation. The decisions of the Supreme 
Court in the construction of the different acts are 
given in the foot notes, and a list of the repealed and 
unconstitutional statutes are given in the appendix. 
Much more care than is usual in this kind of work has 
been bestowed upon the index, which is consequently 
very full and complete. 





DuUNLAP’s ABRIDGMENT OF ELEMENTARY LAW.— 
An abridgment of elementary law, embodying the 
general principles, rules and definitions of law, to- 
gether with the common maxims and rules of equity 
jurisprudence, as stated in the standard commentaries 
of the leading English and American authors; em- 
bracing the subjects contained in a regular law 
course, collected and arranged so as to be more 
easily acquired by students, comprehended by justices 
and readily reviewed by young practitioners. By M. 
E. DUNLAP, Counsellor-at-law. Third Edition. St. 
yo Soule, Thomas & Wentworth. 1877. 18mo. 
pp. 4/6. 


This is the third edition of a manual which has so 
far been very popular with law students. The first 
edition was edited and, we believe, published by 
Messrs. Dunlap and Blickensderfer, of Erie, Pa. The 
copyrght was then, as we are informed, purchased of 
Mr. Bleckenderfer by his associate, Mr. Dunlap, and 
a second edition was prepared by the latter gentleman 
and published in octavo form by the publishers of this 
edition, Messrs. Soule, Thomas and Wentworth. The 
work has been again revised and reduced to its orig- 
inal form which, we presume, will be found a great deal 
more acceptable to law students than the second edi- 
tion. It embraces: (1) a very succinct analysis of 
Blackstone’s Commentaries; (2) an abridgment of the 
law of contracts; (3) an outline of the law of pleadings, 
including parties to actions and forms of actions; (4) 
an abridgment of the law of evidence; (5) a resume and 
abridgment of equity jurisprudence. It concludes 
with a number of apt suggestions to law students on 
various topics, quoted for the most part from emi- 
nent writers; with a glossary of law terms and maxims; 
with a table of the British regnal years, and with a list 
of the Chief Justices of the Supreme Cour ‘of the 
United States. 





It is extremely difficult to pass judgment upon a 
work of this kind. Many instructors of law students 
would, no doubt, condemn it on the ground that stu- 
dents will fall into the error of attempting to use it as a 
standard book of study. Used, however, by the stu- 
dent as a means of reviewing his work, it may not 
prove hurtful. We half suspect, however, that most 
students will want it as a means of cramming for the 
final examination. 

We notice with regret that Mr. Blickensderfer, one of 
the original authors of this work, has got out a new 
edition in two volumes, which is charged as an act of 
bad faith on his part, and an infringement of the copy- 
right of Mr. Dunlap in the present work. We also 
learn that a suit has been instituted in the United 
States Circuit Court at Chicago, to restrain the sale of 
that edition and for damages. We can not undertake 
to pass judgment upon a controversy pending in one 
of the courts, and which depends upon questions of 
fact of which we are without personal knowledge. We 
may mention the fact of this controversy, however, as 
an evidence of the popularity of the work and the 
great demand on the part of law students for books of 
this kind. The work is tolerably well printed, with the 
exception that its pages are defaced by an excessive 
use of full-faced type and italics—a thing which must 
have greatly taxed the printing office for “‘ sorts ”, and 
which has produced no corresponding benefit. 





REPORTS OF CASES AT LAW AND IN CHANCERY, ar- 
gued and determined in the Supreme Court of Illi- 
nois. By NORMAN L. FREEMAN, Reporter. Volumes 
70 and 79. Springfield, 1876 and 1877. 


The seventieth and seventy-ninth volumes of the Illi- 
nois Reports contain the cases determined at the 
September terms of 1873 and 1875, respectively. Each 
volume embraces over seven Hundred pages, with a 
table of cases reported and an index. 

The seventieth volume contains a number of cases of 
general interest. In Nelson v. Burnham, p. 19, it is 
held, that a bill in chancery, sworn to by a party, but 
never filed, and which is prepared by his attorney on 
the client’s statement, of facts must be regarded as a 
privileged communication in the hands of the attor- 
ney, and is not admissible in evidence against his cli- 
ent. Chicago, R. I. & Pac. R. R. v. Bell, p. 102, deals 
with the question of contributory negligence in driv- 
ing over a railway crossing; the court holding that it is 
culpable negligence to cross a track without looking in 
every direction that the rails run, to make sure that the 
road is elear; and that, if a traveler has notice of the 
approach of a train in time to avoid a collision, the ob- 
ject of ringing a bell or sounding a whistle is sub- 
served, and a failure on the part of the railway to per- 
form such acts will not, under such circumstances, 
render it liable for an accident. In Hollinda v. Hunt, 
p. 109, the Illinois Act of March 25, 1869, “‘ to regulate 
the sale of patent rights and to prevent frauds con- 
nected therewith,” is held unconstitutional. The case 
of Buckingham v. Fisher, p. 121, discusses at length the 
relative liabilities of common carriers and warehouse- 
men, and holds that a person doing a private business 
as a warehouseman, keeping a private wharf, and not 
acting under any license or statutory authority, is 
under nolegal duty to place guards on the wharf to pre- 
vent teams from falling into the water, or to provide 
places for hitching horses at his warehouse, and is not 
liable for an injury growing out of the want of such 
provision being made. Clark v. Pole. p. 128, decides 
that contractors, constructing a building in a workman- 
like manner according to the plans given them, are not 
responsible for its subsequent destruction, whether 
caused by its own inherent weakness in the mode of 
construction, or from storms, etc.; but that, if they de- 
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part from the plans without consent, they become guar- | 
antors of the strength and safety of the building. Chase 
extinct: Held, that the gift to A’s children during 


y. Heaney, p. 268, was an action for negligence, against 


a firm engaged in the business of examining titles to | 
real estate and furnishing abstracts for compensation. | 
A verdict of $1300 recovered in the court below was 


affirmed. An omission to note the fact of an incum- 
brance, the court holds, renders the party making the 
abstract liable in damages, to the purchaser, for the 


amount paid by him to remove the cloud upon his 


title. 


We have already given abstracts from the advanced | 


sheets of the cases of interest reported in the seventy- 
ninth volume, 3 Cent. L. J. 808. Storey v. People, p. 
45, upon the power of the courts of Illinois to sum- 


marily punish for contempt, has been reported in full | 


in this journal, (see 3 Cent. L. J. 529); and we have 


previously referred to the case of People v. Goodrich, | 
p. 148, where the supreme court disbarred a divorce | 


** shyster.”’ 











CONSTRUCTION OF WILL—ABATEMENT— RESIDUE 


—How AND WHEN TO BE ASCERTAINED—Hickens vy. | 


Hickens. High Court, Chy. Diy. 25 W. R. 249. A tes- 
tatrix, after giving various legacies and annuities, be- 


queathed the residue of her personal estate to H, and | 


then provided that, if the income from such residue, 
calculated at the rate of £4 per cent. per annum, should 
be insufficient to meet all the annuities in full, each of 
the pecuniary legacies above £100 should abate pro 
rata, to enable her executors or residuary legatee to 
raise a further fund, and from the income or interest 
thereof to make up such deficiency. The event con- 
templated happened. Held, that the abatement was 
to be permanent, and that the residuary legatee was 
entitled to the whole sum out of the income of which 
the annuties were paid. Jn re Tootal’s Estate, 24 W. 


R. 1031, L. R. 2 Ch. D. 628, discussed and distinguished. | 


Held, also, that for the purpose of calculating the de- 
ficiency in the residue which was to be made up out of 
the pecuniary legacies, the residue must be taken as it 
stood at the end of a year from the death of the testa- 
trix, with the addition of the intermediate income. 





BANKRUPTCY—BUILDING-CONTRACT — LICENSE TO | 


SEIZE ON DEFAULT.—In re Waugh. High. Court. 


Bankruptcy Div. 25 W. R. 401. By a building contract, | 
the builder agreed that, in case of neglecting to pro- | 


ceed with the works in a proper manner, or becoming 
bankrupt, or unable to complete the contract, the 
architects of the owners of the land should have power, 
after giving two days’ notice to the builder, to appoint 
other contractors to finish the buildings, and to seize 
all materials and plant on the land. The builder filed 
a liquidation petition, and on the following day the 
architects gave notice of intention to seize the materi- 
als, and at the end of two days seized them. Held, 
that the contract gave to the architects of the owners of 


each family taking their parent’s share, with gifts 
over in default of children or on any family becoming 


their lives was not void for remoteness. Hayes v. 
Hayes, 4 Russ. 311, declared to be not law. Held, also, 
that A did not take an immediate estate tail. The 
doctrin eof cy-pres discussd. The court refused to de- 
cide whether or not A took any or what estate in 
remainder after the death of her children, as in 
neither case could immediate relief be given. Fors- 
brook v. Forsbrook,1 6 W. R. 290, L. R. 3 Ch. 93 dis- 
cussed. 





WILL — LITHOGRAPHED FORM — ALTERATIONS. 
Dench v. Dench. High Court, Probate Div., 25 W. R. 
414. When the court has to (letermine whether alter- 
ations on the face of a will have been made before or 
after its execution, a statement of the testator, made 
before the execution, may be givenin evidence to show, 
that the intention which he expressed his determina- 
tion to carry out would not be carried out, unless the 
alterations in question were adopted. Schallcross v. 
Palmer, 16 Q. B. 747, followed. The testator executed 
his will upon a lithographed form intended for the case 
of a bequest of property to the wife for life and after 
her death to the children absolutely; but the words in 
the form, ‘‘and among all and every my children who 
shall be living at the decease of my said wife in equal 
shares,” etc., had been struck through, and the words, 
“the same and every part thereof unto my son Harry 
Dench, ”’ had been interlined by the testator, who left a 
widow, five children by aformer marriage, and one son 
(Harry), about seven years old, by his second marriage. 
the surviving witness to the will could not state whether 
the alteration had been made at the time of the execu- 
tion. Evidence was given of declarations by the tes- 
tator indicating, an intention to make some testament- 
ary provision for his child by the second marriage. The 
court admitted the will to probate with the alterations. 





UNITED STATES SUPREME COURT DE- 
CISIONS. 


October Term, 1876. 


BILLS AND NOTES — CHECK — ACTION — WHAT 
AMOUNTS TO ACCEPTANCE.—First National Bank of 
Washington v. Whitman. Opinion by Mr. Justice 
HuntT.—1. The payee of acheck which has not been 
accepted by the bank on which it is drawn can not 
maintain an action upon it against the bank. Until 
acceptance, there is no privity of contract between the 
payee and the bank. So held, where a check of the 
treasurer of the United States upon a depositing bank 
had been paid upon an unauthorized endorsement of 
the name of the payee, and where the action was 
brought by the true owner of the check. 2. It does 


| not alter the rule that there has been a settlement of 


the land such an equitable interest as to entitle them | 
to seize the materials, as against the trustee under the | 
liquidation, and that the contract and the seizure | 


under it constituted one transaction, which was pro- 





WILL—SUCCESSIVE LIFE ESTATES—REMOTENESS-- 
Cy-PRES.—Hampton v. Holman. High Court, Chy. 
Div., 25 W. R., 459.—Where a testator gave the an- 
ual proceeds of his estates to his daughter, A, for 
life, and in case she died leaving children for their 
support and maintenance during their lives, and in 
like manner to their children and children’s children, 


accounts between the treasurer and the bank, and the 
check in question was allowed in the account to the 
credit of the bank, upon the supposition that it had 
been properly paid. Such erroneous allowance does 
not affect the real state of the accounts; but is open 
to correction when discovered. 3. Payment to a 


| n uthorized indorsement does not 
tected under the Bankruptcy Act, 1869, s. 90, sub-s. 3. | ee eS eas raprews 


operate as an acceptance of the check, so as to author- 
ize an action by the real owner to recover its amount 
as upon an accepted check. 





CONSTRUCTIVE FRAUD—DEED OF LAND—LACHES. 
—Allore v. Jewell. Opinion by Mr. Justice FELD. 


1. Whenever there is a great weakness of mind arising 
from age, sickness, or any other cause in a person ex- 
ecuting a conveyance of land, though not amounting 
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to absolute disqualification, and the consideration 


given for the property is grossly inadequate, a court of | 


equity will, upon proper and seasonable application of 


the injured party, or his representatives or heirs,in- | 


terfere and set the conveyance aside. 


2. When a per- | 


son from infirmity and mental weakness is likely to be 
easily influenced by others, transactions entered into | 


by such person without independent advice will be set 
aside, if there is any unfairness in them. The princi- 
ple upon which courts act in such cases, applied to the 
case of a conveyance of land obtained from a woman 
advanced in years, of doubtful sanity, living entirely 
by herself, without friends to take care of her, and 
confined to her house by sickness. 3. The lapse of 
time, six years, before bringing suit to cancel a con- 
veyance of land, on the ground that it was obtained 
from the grantor under the circumstances above stated, 
can not avail a defendant where the property remains 
in his hands, and there has been during that time no 


loss of evidence preventing a full presentation of the | 


case, and the cost of the improvements made by the 
defendant does not exceed the amount which a reason- 
able rent of the premises would have produced. 





INDORSER OF PROMISSORY NOTE, COMPETENT TO 
PROVE CONTEMPORANEOUS AGREEMENT, WHEN.— 
ESsTOPPEL.—Davis v. Brown. Opinion by Mr. Jus- 
tice FIELD.—1. An indorser of a promissory note is a 
competent witness to prove an agreement in writing 
made with its holder at the time of his indorsement, 
that he shall not be held liable thereon, where the 
paper has not afterwards been put into circulation, but 
is held by the party to whom the indorsement was 
made. The case of Bank of United States v. Dunn, 6 
Pet., explained and qualified. 2. An agreement like 
the one mentioned above and the indorsement, taken 
together, are equivalent, so far as the holder of the 
note is concerned, to an indorsement without recourse 
to the indorser. The omission of indorsers on a series 
of notes, transferred to the holder in settlement of 
their own note held by him, upon an agreement in 
writing that they should not be held liable on their 
indorsement, to set up the agreement as a defense to 
an action against them, brought by the holder on two 
of the notes, does not preclude them from setting up 
the agreement in a second action by the holder on 
others of the same series of notes. The judgment in 
the original action does not operate as an estoppel 
against showing the existence and validity of the 
agreement in the second action. 3. When a judgment 
in one action is offered in evidence in a subsequent ac- 
tion between the same parties upon a different de- 
mand, it operates as an estoppel only upon the matter 
actually at issue and determined in the original action; 
and such matter, when not disclosed by the pleadings, 
must be shown by extrinsic evidence. 








NOTES OF RECENT DECISIONS. 


EVIDENCE — INJURY TO MORTGAGED PREMISES — 
DaMAGES.—King v. Bangs. Supreme Judicial Court 
of Massachusetts, 4 Am. L. T. Rep. 288. Opinion by 
CoLt, J. In an action brought by a mortgagee against 
one who has injured the mortgaged property by a re- 
moval of fixtures, evidence that the mortgagee, after 
the alleged injury and before the action was brought, 
ander the power in his mortgage sold the mortgaged 
premises for more than enough to pay his debt and all 
prior incumbrances, is admissible in mitigation of 
damages. 


CRIMINAL Law—HOMICIDE—MURDER IN THE FIRST 
DEGREE. Pistorious v. Commonwealth. Supreme 
Court of Pennsylvania, 4 W. N. 129. Opinion by 
STERRETT, J.—One, who in consequence of a mistaken, 











though reasonable apprehension of bodily harm, caused 
by the threatening manner of another, shoots him with 
a pistol, should not be convicted of murder in the first 
degree, although he fired with an intent to kill, and 
although the danger he apprehended was not great 
enough to warrant his taking the life of his assailant. 





FINDER OF BANK NOTE—GRATUITOUS BAILEE— 
INTEREST OF FINDER—NEGLIGENCE.— Tancil v. Sea- 
ton. Supreme Court of Appeals of Virginia, 1 Va. L. 
J. 354. Opinion by BurKs, J.—1. The finder of a bank 
note, as against a bailee without reward, to whom he 
delivers it to be kept for such finder, has such a pos- 
sessory interest in the note as entitles him to recover 
the same of the bailee, on his refusal to redeliver it 
to the finder on request, and in the absence of any 
claim of the rightful owner made known by him to 
such bailee. 2. Such bailee is not bound to use as 
great care and diligence in the keeping of the note, as 
would be if he were a bailee with compensation; and 
if the note was stolen from his possession, he will not 
be liable for it, unless the loss was the result of gross 
negligence on his part. 3. In such a case, to entitle the 
plaintiff to recover, he must show that the note was a 
genuine note and of the value claimed. 





INSURANCE—STATUTE REQUIRING FOREIGN INSUR- 
ANCE COMPANY TO COMPLY WITH CONDITIONS— 
AGENT.—Bowser v. Lamb, Assignee. United States 
Circuit Court, District of Indiana, 6 Ins. L. J. 375. 
Opinion by DRUMMOND, J.—1. Where an agent of a 
foreign insurance company, not authorized to make 
contracts for the company, but only to receive money, 
or proposals, or premium notes, and forward them to 
the company for its action, receives from a person in 
Indiana a proposal for insurance and premium note, 
and forwards the same to the company in Illinois, the 
fact that the agent has failed to comply with the re- 
quirements of the state of Indiana regarding foreign 
insurance companies doing business in that state, con- 
stitutes no defense to a suit brought upon such note. 
This is not a contract made by the agent of a foreign 
corporation, within the meaning of the statute declar- 
ing that foreign corporations shall not enforce, in any 


of the courts of this state, contracts made by their 


agents before a compliance with the provisions of the 
statute. 2. It seems, a policy of insurance, issued upon 
the receipt of such proposal and premium note to the 
maker of the note, would be valid, and could be en- 
forced against the company. 





STATUTE OF LIMITATIONS—INSUFFICIENCY OF NEW 
PROMISE—WMiller v. Baschore. Supreme Court o Penn- 
sylvania, 4 Am. L. T. Rep. 286. Opinion by GORDON, 
J. The defendant wrote to the plaintiff as follows: “IE 
have received a letter from you some time ago, asking 
of me whatI intend doing with balance of a note l 
owe you;” and after speaking of an arrangement to 
pay another creditor, ‘‘ and after he is paid, I will pay 
yeu all I owe you, andif I can do anything for you be- 
fore that time, I will do so. You need not trouble your- 
self about me that I will not pay you, for I expect to pay 
all lowe.” Held, that this was not a sufficient prom- 
ise to take the debt out of the statute of limitations. In 
order to effect such a result, there must be a clear and 
definite acknowledgment of the debt, a specification 
of the amount due, or a reference to something by 
which such amount can be definitely and certainly as- 
certained, and an unequivocal promise to pay. Citing 
Weaver v. Weaver, 4Sm. 152, where it was held that 
the writing by the debtor under an account stated “TI 
agree to settle with him for the above balance and any 
other just claim between us,” was not snfficient to 
take the claim out of the statute. 
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ABSTRACT “OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


April Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NAPTON, 
“ 7, 
a Lg’ od eae - Associate Justices. 
. H. 2} a 
“ JOHN W. HENRY, | 


INDICTMENT—CERTAINTY.—An indictment for murder is 
not bad for failing to specifically aver in what part of the 
body the mortal wounds were inflicted. State v. Edmonson, 
$4 Mo. If “ premeditatey”’ be used, instead of premedi- 
tatedly, in the charging part of the indictment where the 
word is necessary, it would bea clerical error; when used 
where the word is not necessary, there is no force at all in 
an objection based upon it. Opinion by NORTON, J.—State 
v. Lynch. 


CRIMINAL PRACTICE — REQUISITES OF RECORD.—This 
court, in an unbroken line of decisions, extending from 
20 Mo. to 63 Mo., has held that unless the record aflirma- 
tively shows the presence of defendant in a criminal case, 
during the progress of the trial and at the rendition of 
the verdéct, the judgment of conviction must be set aside; 
and the court rebukes circuit judges, clerks and prosecuting 
attorneys for the frequent recurrence of this error. Opinion 
by NORTON, J.—State v. Abb. 


FAILURE OF TITLE AS A DEFENSE TO ACTION FOR THE 
PURCHASE-MONEY.—Where plaintiffs employed defendant, 
who was an attorney, to examine the title, and bought on 
his assurance that the title was good, and afterwards sold 
the property to defendant, who took and retains possession 
thereof, he can not defend on the ground that plaintiffs 
have no title. If there were a defect in the title, by reason 
of which either the plaintiffs or defendants must sustain a 
loss, it should fall upon defendant, whose conduct ocea- 
sions it. Opinion by NAPTON, J.—Soward § Bealert v. 
Johnston. 


WARRANTY ON SALES.—Where defendants sold plaintiff 
aworthless reaping and mowing machine, and warranted 
it to be good for the purposes for which it was intended, 
plaintiff is entitled to recover, and the measure of damages 
is the difference between the actual value of the machine 
and what it would have been worth if it had been as war- 
ranted, with interest at six per cent. And plaintiffs right 
to recover is not affected by the fact that the purchase- 
money was paid after the defects were discovered, where 
the plaintiff had tendered back the machine, and only 
retained it in order that the plaintiff might, by furnishing 
new gearing, make the machine as good as warranted. 
Opinion by NORTON, J.—Courtney et al. v. Boswell. 


JURISDICTION — JUDGMENT AS EVIDENCE. — Where a 
judgment is offered in evidence, it can not be excluded 
because the judgment alone does not clearly show that the 
court had jurisdiction. The jurisdiction must be shown 
by the whole record, and where the court has jurisdiction 
of the subject-matter, and the defendant appeared to the 
merits of the action, the judgment will be presumed to be 
correct. Hembree v. Campbell, 8 Mo. 572; Howard v. Thorn- 
ton, 50 Mo. 292; Dodson v. Scroggs, 47 Mo. 285. Judgments 
against deceased persons must be classified as demands 
against their estates, and no execution can issue thereon. 
This has been the law since 1827. 58 Mo. 352; 7 Mo. 421; 16 
Mo. 68; 19 Mo. 650. Opinion by NORTON, J.—Brown v. 
Woody. 

PRACTICE—CIVIL.—A judgment will not be reversed for 
the refusal of the trial court to give instructions, where 
those given were more favorable to the party complaining 
than those refused, and more so than the terms in which 
the answer pleaded the defense. In an action for services 
as clerk, the court instructed the jury that, if the services 
were rendered for defendants without any contract, under 
circumstances from which they believed the services to be 
gratuitous, and that, where one partner had employed 
plaintiff to do services which Were not necessary, without 
the knowledge of the other partner, in either case defend- 
ant was not liable, and refused to instruct as to what the 
plaintiff’s understanding was, it was held no error, the 
ease being as favorably put to the jury for the respondent, 
as it could have been by the instructions refused. Opinion 
by NorTON, J.—Hay, Adm'r of Crawford, v. Bently et al. 











CRIMINAL PRACTICE — INSTRUCTIONS — STATEMENT OF 
JUROR.—It is not error to refuse even proper instructions 
when the same law is contained in other instructions 
given. Where one of the grounds in the motion for a new 
trial was that a juryman had stated, after the trial, “ that 
fifty dollars had been paid by the defense to procure the 
absence of a certain witness in the cause, and that he 
(the juryman) knew this fact before the verdict was ren- 
dered,’”’ and the juror denied on oath that he had ever 
made any such statement, or that he had ever even heard 
of it until after the verdict was found, and the truth of the 
matter was fully investigated by the trial court on affi- 
davits, and the motion for a new trial overruled, this court 
will not interfere. Opinion by NORTON, J.—The State v. 
Rice. 

INDICTMENT—PRACTICE.—Where allegations of fact are 
made the basis of a motion for a new trial, and no proof is 
made in support thereof, no notice will be taken of them 
in the supreme court. A defendant may be found guilty 
on the uncorroborated testimony of an accomplice, as the 
jury are exclusive judges of the weight of testimony, and 
there is no rule of law which prohibits such a conviction; 
but 1t would be error in the trial court to fail to caution the 
jury as to the danger of conviction on such evidence. 
1 Greenl. Ey., § 380. A witness for the state was examined, 
cross-examined and discharged, and the defendant pro- 
ceeded with his testimony. Subsequently defendant re- 
called this state’s witness and asked him this question: 
“Did you, or did you not, on Tuesday, during the last 
March term of this court, state to William Gooch, on Main 
street, in New Madrid town, that your lawyers advised you 
to turn state’s evidence against Jones, and that you were 
going to do so because Jones had threatened you, or 
words to that effect?’’ The witness said: “I did not make 
any such statement to Gooch, or any one else.” The de- 
fendant then called Gooch to contradict him, putting the 
question in the same form, and the court refused to permit 
the witness to answer the question, on the ground that the 
defendant, by recalling him, made him his own witness 
and could not contradict him: Held, that this was error 
for which the judgment of conviction must be reversed 
1 Greenl., § 447. Opinion by NoRTON, J.— State v. Jones. 

Sec 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 





January Term, 1877. 


Hon. ALBERT H. HORTON, Chief Justice. 


“ ~ i } Associate Justices. 


PRACTICE—COMPUTATION OF TIME.—1. Under the statute 
of 1871 (laws of 1871, p. 278, sec. 5), actions are triable ata 
term whenever the issues were actually made up ten days 
before the term, and it is immaterial whether they were so 
made up by the filing of the pleadings fefore or after the 
times fixed therefor by the statute. 2. Where issues were 
joined in an action by the filing of a reply, and such reply 
was filed on the 27th of August, the action was triable at 
the term which commenced on September 6th, following. 
3. In computing the time in such a case, the rule is to ex- 
clude the first day of the term and include the day of join- 
ing the issues by the filing of the last pleading. 4. 
Whether the use of the words “ten clear days,” or “‘at least 
ten days,” might not have enlarged the time suggested in 
connection with the provision of the statute concerning 
the time for filing depositions. Judgment affirmed. All 
the justices concurring. Opinion by BREWER, J.—Dough- 
erty et al. v. Porter et al. 


POSSESSION OF PUBLIC LANDS--SALE OF.—1l. Where it 
appears that P. was an actual settler on a quarter 
section of the Sac and Fox lands and had made improve- 
ments thereon ; that by treaty between the government and 
the Sac and Fox Indians, these lands were subject to pre- 
emption by actual settlers ; and that P. and B. made a con- 
tract whereby, in consideration of $1,500 cash and a note 
for $500, P. executed a quit claim deed of all his right, ti- 
tle and interest in said premises and delivered the posses- 
sion of the same with the improvements to B: Held, That 
in the absence of any fraud or deception there was no 
failure of the consideration of the note, although the im- 
provements were not worth over $700—although the title to 





the land continued to remain in the government. Judg- 
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ment affirmed. All the justices concurring. Opinion by 
BREWER, J.—Bell v. Parks. 

TAXES TO PAY INTEREST ON SCHOOL DISTRICT BONDS. 
—Section 5 of an “ act to enable school districts in the 
state of Kansas to issue bonds,’’ approved February 26th, 
1866, as published in the laws of 1866, page 62, and publish- 
ed in the general statutes of 1868, chapter 93, page 940, 
and amended and published in the laws of 1871, page 80, 
section 1, was, in 1872, repealed by section 6 of chapter 94 
of the laws of 1873, page 173, (A. T. & S. F. Railroad Com- 
pany v. Williams, 16 Kansas, 198, 199); and in 1875, the 
county commissioners of a county were not so restricted 
in their power to levy taxes to pay interest on school dis- 
trict bonds and to create a sinking fund for the final re- 
demption of such bonds, that they could levy only two per 
cent. of the taxable property in the district for such pur- 
poses. Judgment affirmed. All the justices concurring. 
Opinion by VALENTINE, J.— Tootle v. Savage. 


ERRONEOUS INSTRUCTIONS.—4. It is often unwise for a 
trial court to select a single circumstance from the evi- 
dence, and thereupon found a special and separate in- 
struction to the jury, and such action may cause a misdi- 
rection to the jury, and be considered substantial error, al- 
though the instruction itself is not clearly erroneous. 2. 
Where the court gives a series of instructions, each one of 
which is separately stated and numbered, and the record 
of the exception reads as follows, to wit: “‘ At the time of 
reading the above instructions to the jury, the defendant 
duly excepted to all and to each and every one of them,” 
the supreme court will presume that exceptions were duly 
taken to each of the instructions separately. 3. An in- 
struction stating ‘“‘ that a preponderance of the evidence 
does not necessarily imply the greater amount of evidence, 
but that which is most reasonable and easy of belief, under 
all the circumstances surrounding it,’’—held, misleading. 
Judgment reversed. VALENTINE, J., concurring; BREWER, 
J., concurring specially. Opinion by Horton, C. J.— The 
Atchison, Topeka § Santa Fe R. R. v. Retford. 

AUTHORITY OF COUNTY COMMISSIONERS OF LEAVEN- 
WORTH COUNTY TO EMPLOY GUARDS.—1. The board of 
county commissioners of Leavenworth county have the 
authority to make contracts for the service of guards at the 
county jail of that county, when in their judgment there 
exists a public necessity for the employment of persons 
for such purpose. 2. Where a guard at the county jail of 
Leavenworth county was originally employed by the 
sheriff of the county, without consultation with the mem- 
bers of the board, and the services of the guard were 
necessary and required for the proper care and safety of 
the public jail and prisoners, and the services of the guard 
were rendered with the knowledge of the board, and the 
board at a regular session, in consideration of such ser- 
vices, fixed the compensation thereof, and ordered that the 
person so employed should be paid said compensation, 
and had said orders duly entered upon the journal of their 
proceedings, and the services of the guard werxe of the full 
value of the compensation allowed: Held, that the 
county of Leavenworth is liable in an action to recover for 
such services, the compensation so allowed by the board. 
Judgment reversed. All the justices concurring. Opinion 
by Hoxton, C. J.—Mitchell v. Board of County Commission- 
ers of Leavenworth County. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


May Term, 1877. 


Hon. SAMUEL E. PERKINS, Chief Justice. 
“© Horace P. BIDDLE, * 
“WILLIAM E. NIBLACK, 
“ 6JAMES L. WORDEN, 

‘6 GEORGE V. Howk, J 


BASTARDY — MAINTENANCE —STILL-BORN CHILD.—The 
money recovered in prosecutions tor bastardy is only in- 
tended for the maintenance of the child after birth, and 
where the child was “ still-born” and never became a liv- 
ing child, a judgment for its maintenance was erroneous. 
Judgment reversed. Opinion by NIBLACK, J.—Canjield v. 
The State ex rel. Shepard. 

POWER OF SCHOOL TOWNSHIP TO EXECUTE PROMIS- 
SORY NOTES.—The common law doctrine that a corpora- 
tion could not make a promissory note is exploded, and 





Associate Justices. 








corporations can now make contracts intra vires, in writing 
not under seal. Municipal and quasi corporations can 
make in a proper case a promissory note. 14 N. Y. 356; 15 
Ind. 395. A school township can execute a valid promis- 
sory note in payment for the building of a school-house, 
Judgment affirmed. Opinion by PERKINS, C. J.—Shefield 
Township, etc., v. Andress. 


LiquoR LAW—SALE BY PARTNER NOT LICENSED.—A 
license under the liquor law of March 17th, 1875, granted to 
one partner, will not protect the other partner, who has no 
separate license, in sales made by him in the partnership 
business. Ordinarily one can form a copartnership with 
any one else, without regard to his personal habits, and if 
the license of one partner would protect the other the 
effect might be to virtually license persons entirely unfit 
under the provisions of the statute. Judgment affirmed. 
Opinion by HowKk, J.—Shaw v. The State. 


SPECIFIC PERFORMANCE—DECREE AS TO PART.—Ina 
suit to enforce the specific performance of a contract to 
convey real estate, specific performance may be decreed 
as to part with an abatement in the purchase-price as to 
the part that can not be conveyed. 8 Blkf. 146; 7 Ind. 73; 
18 Id. 481; 4 Allen, 259; 23 Johns. 271. And this rule applies 
where the interest that can not be conveyed is an inchoate 
dower right of the wife, the value of which is to be estimat- 


- ed by the usual rules and tables resorted to in such cases, 


Judgment affirmed. Opinion by PERKINS, C. J.—Martin v. 
Merritt. 

IMPEACHMENT OF JUDGMENT—AMENDMENT OF JUDICIAL 
PROCESS.—1l. A valid judgment, rendered by a court hay- 
ing jurisdiction of the parties and the subject matter, can 
not be impeached collaterally except for fraud; and the 
fraud must have been in the procuring of the judgment, 
and not merely in the execution of the instrument on 
which the judgment was obtained. 1 Ind. 130; 22 Id. 15; 25 
Id. 380; 41 Id. 559. 2. Judicial process without the proper 
seal is not void but voidable and may be amended. If a 
sheriffs sale has been made on an order of court not at- 
tested by the seal of the court, the matter may afterwards 
be corrected by attaching the proper seal. 27 Ind. 435; 1 
Tred. 34; 3 Barb. 17. Judgment reversed. Opinion by 
WORDEN, J.—Hunter v. Burnsville Turnpike Co. 

OFFER OF REWARD—RIGHT OF ACTION—GENERAL WAR- 
RANT.—When one publicly offers a reward for the arrest of 
another, whether the offer be by oral statement or other- 
wise, any person relying on such offer and making such 
arrest, has a right of action against the maker of the offer 
and the fact that the latter has no notice that the plaintiff 
has accepted and performed the proposed contract will 
make no difference. 16 Ind. 140. And if the party making 
the arrest did so by virtue of a general warrant directed 
“to any constable of the county,” such warrant devolves 
no duty upon him to make the arrest, (43 Ind. 175), and he 
occupies the same relation to the case as if no warrant had 
been issued. Judgment affirmed. Opinion by WORDEN, 
J.—Hayden v. Songer et al. 


_ 
—_ 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
“¢ = JAMES D. COLT, 
‘* SETH AMES, 
** Makcus MORTON, 
“© “WILLIAM C. ENDICOTT, 
‘* CHARLES DEVENS, JR., 
“ OT1s P. LorD, 


MONEY HAD AND RECEIVED— MONEY PAID FOR LAND 
NOT INCLUDED IN DEED—DESCRIPTION.—1l. A count for 
money had and received, will lie to recover a payment by 
the plaintiff under a mistake of a material fact, that is to 
say, of a fact without the existence of which there was no 
obligation upon the plaintiff to pay the full sum which was 
paid. 2. The rule that the title to real estate can not be 
tried in an action for money had and received, does not 
apply when the action is brought to recover money paid for 
land which is not included in the conveyance. An action 
on the covenants of title and warranty, if any, can afford 
no redress ; for the covenants in a deed extend only to the 
land conveyed. Spurr vy. Benedict, 99 Mass. 463. See also 
Sugden on Vendors, 14th ed. 358; 1 Chitty Contr. 11 Am. ed- 
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4%, Eames v. Savage, 14 Mass. 425; Tarbell v. Bowman, 103 
Mass. 341. 3. When land is bounded upon the lines of A. 
&B., such lines will control the distances given and the 
quantity of land stated. Howe v. Bass, 2 Mass. 380; Flagg 
y. Thurston, 13 Pick. 145. See also Curtis v. Francis, 9 Cush. 
427, 438; Gerrish v. Towne, 3 Gray, 82, 87. 4. Whenever it 
appears by definite boundaries, or by words of qualifica- 
tions, as “more or less” or “by estimation” or the like, 
that the statement in the deed of the quantity of area, is 
mere matter of description and not of the essence of the 
contract, the buyer takes the risk, if there be no element 
otfraud. 4 Kent Com. 467; Stebbins v. Eddy, 4 Mason, 414. 
Opinion by COLT, J.—Pickman v. Trinity Church. 


EQUITY—DEATH OF PLAINTIFF PENDENTE LITE—MIS- 
REPRESENTATION — EVIDENCE. —1. In a suit in equity 
to recover specific property, or the avails thereof, held by 
one or more of the defendants, parties to the original fraud 
by which it was obtained from the plaintiff, through abuse 
of a trust arising out of an existing confidential relation 
between him and one of the defendants, the plaintiff having 
died pendente lite, no exception lies to an order of the court 
admitting his executor to prosecute the suit. St. 1865, c. 42; 
Pingree v. Coffin, 12 Gray, 288,317; Sears v. Carrier, 4 Allen, 
339; Walsham y. Stainton, 1 De G. J. & 8. 678. 2. In proof 
of a fraudulent combination, evidence, as to some of the 
parties, of previous arrangements and private consulta- 
tions in regard to the subject-matter, and a division of the 
proceeds, and, as to others, of presence at the passing of 
the deed, the insertion of a false consideration, the fact 
that .one defendant was acting as agent for one of the 
others in the transaction, is competent and sufficient. 
Com. v. Mason, 105 Mass. 163, 169. 3. As between such 
parties as buyer and seller, statements which concern the 
value of the land, or its condition or adaptation to particular 
uses, which are only matter of opinion, are not actionable. 
Caveat emptor applies, and the party must examine for 
himself unless fraudulently induced to forbear. Parker 
y. Moulton, 114 Mass. 99. 4. Such cases have no applica- 
tion to a suit in equity to enforce a trust; in which case 
any material misrepresentation or concealment, it is said, 
or any just suspicion of artifice or undue infil :ence, will 
move the court tointerpose. Emery v. Parrott, 107 Mass. 96; 
Ormond v. Hutchinson, 13 Ves. Jr. 485; 1 Story Eq., § 218. 
5. The neglect of a party to produce evidence which is in 
his power is a fact to be considered by the jury in connec- 
tion with all the other facts, and,in a case of fraud, the 
partiesto which are within reach as witnesses, may be of 
great weight against him. Smith v. Whitman, 6 Allen, 564. 
Opinion by COLT, J.—Cheney v. Gleason et al. 


DEFECTIVE HIGHWAY—REMEDY OVER—NOTICE—DAM- 
AGES.—1. In an action by a town to recover the amount of 
a judgment which it had been compelled to pay to a party 
injured by an obstruction upon one of its sidewalks, against 
the party by whose negligence the obstruction was alleged 
to have been caused, the defendant maintained that the 
title to the bricks, waich, having been negligently placed 
upon an adjoining lot, had fallen upon the sidewalk caus- 
ing the obstruction, had, at the time of the accident, passed 
to R. by virtue of a contract providing in substance that 
R. should do for the defendant the brick work upon a cer- 
tain house; that the defendant should furnish and deliver 
on the lot the necessary brick for $11 per thousand, and 
that he should pay R. $17 per thousand for all bricks laid. 
It appeared that all the bricks had not been used by R. 
Held, that this was to be construed as a mode of computing 
the price R. was to be paid, and that a sale of the bricks 
was not intended by the parties. 2. A notice from the 
town to the defendant, stating that an action had been 
begun against it by the party injured, the site of the injury, 
the coffrt in which the action was brought, and calling 
upon the defendant to defend said action, is sufficiently 
full and precise. Milford v. Holbrook, 7 Allen, 17; Boston 
v. Worthington, 10 Gray, 496. 3. Asa general rule, when a 
party is called upon to defend a suit, founded upon a 
wrong for which he is held responsible in law without mal- 
feasance on his part, but because of the wrongful act of 
another, against whom he has a remedy over, if he has 
notified the other to app and defend the suit, counsel 
fees are the natural and necessary consequence of the 
wrongful act of the other, and may be recovered as part of 
the damages. Reggio v. Braggioti, 7 Cush. 166; Baxendale 
v. London, etc., Ry. Co., 10 Ex. 35; Fisher v. Val de Travers 
Asphalt Co., L. R. 1 C. P. Div. 511, distinguished. See 
Lowell v. B. & L. R. R., 23 Pick. 24, holding that the munic- 
ipal corporation is not in pari delicto with the party by 

















whose direct act the defect exists, the reasoning of which 
case conforms to the present, though the result reached 
differs. Opinions by MORTON and LorD, JJ.— Westfield v. 
Mayo. 
ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1877. 


Hon. E. G. RYAN, Chief Justice. 


**  ORSAMUS COLE, Er a 
‘“ Wo. P. Lyon, | Associate Justices. 


“VoLUNTARY ASSIGNMENT.—A voluntary assignment for 
the benefit of creditors, or with a view to insolvency, is not 
good under sec. 1, ch. 64, Laws of 1858, unless it be shown 
by the affidavits of the sureties in the assignee’s bond that 
they have property within this state worth the s um specified 
in such bond. Hutchinson v. Brown, 33 Wis. 405, distin- 
guished. Opinion by LYON, J.—Churchill v. Whipple et al. 


EVIDENCE.—1. A writing which does not itself vest, or 
pass, or extinquish any right, but is only used as evi- 
dence of a fact, may be explained by parol evidence. 2. 
Thus, where the terms of a parol contract between the 
parties were in dispute, and letters of the appellant, written 
some weeks after the making of such contract, were put in 
evidence by the respondent, and were expressed in terms 
from which the jury might, and probably did, draw infer- 
ences favorable to the respondent’s view of the contract, 
it was error to reject parol evidence offered by the appel- 
lant to explain them. Opinion by Lyon, J.— Clifford v. 
Baessman. 


NOTICE—ORDER.—1. Where causes over which the moy- 
ing party has no control, and of which, when they occur, 
the opposite party is bound equally with him to take notice, 
(such as the adjournment of the court,) intervene between 
the time of giving notice of a motion and the time named 
for the hearing, rendering it impossible to proceed at that 
time, the moving party may proceed under the notice al- 
ready giving upon the next motion day when he can be 
heard. Platt v. Robinson, 10 Wis. 128. 2. An appeal from 
an order refusing to vacate an order awarding issues, pro- 
ceedings in the trial and determination of such issues, 
and an order giving effect to such determination, can not 
be reviewed; but an appeal from the last named order is 
the proper method to obtain such a review. Opinion by 
Lyon, J.—AUan v. Beekman. 

WIFE’S TESTIMONY.—1l. Where two or more defendants 
must rely upon the same defense, so that proof of a good 
defense as to one establishes a defense as to the other, the 
wife of one can not be a witness in behalf of the other, 
unless the circumstances are such as will permit her to 
testify directly for her husband. 2. Thus, where the issue 
was, whether a deed of cunveyance, under which both de- 
fendants claimed as grantees therein, was ever delivered 
to them by the grantor, the wife of one defendant (not be- 
ing herself a party) could not testify as a witness for the 
other. 3. Had the wives been made parties, by reason of 
their inchoate rights of dower, (Foster v. Hickox, 38 Wis. 
408,) the rule would have been different. Opinion by Lyon, 
J.—Stewart et al. v. Stewart et al. 


ATTACHMENT—LOG LIEN—BOND OF INDEMNITY.—1. An 
attachment upon logs or lumber, under the general attach- 
ment act, though prior in time, is subordinate to one issued 
under the log-lien acts. 2. Where there are existing liens 
upon property by prior attachments, the sheriff may exe- 
cute a subsequent attachment of the same kind upon the 
same property, subject to such prior attachments, and 
thereafter hold upon all the writs. 3. If the sheriff deliver 
the property to the owner of paramount liens which are 
fora less sum than the property is worth, and in conse- , 
quence of such delivery the subsequent attaching creditor 
is prevented from collecting his judgment, this is a breach 
of the sheriffs bond. 4. The sheriff can not demand a bond 
of indemnity as a condition of holding logs, etc., upon an 
attachment under ch. 154, Laws of 1862, without first pro- 
curing the order of a court, judge or court commissioner 
requiring such bond to be given. Opinion by Lyon, J.— 
Halpin v. Hall et al. 

NEGLIGENCE.—1. In actions for injuries from negligence, 
where the facts, thongh undisputed, still leave the infer- 
ence of negligence in doubt, that question is for the jury. 
2. In an action for injuries alleged to have been caused 
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by a defective highway, where the right of the town to 
maintain the highway on the line of its actual location was 
not denied by the plaintiff, there was no error in rejecting 
evidence offered by the town to show that, owing to the 
topographical character of the region, it was customary 
and necessary to construct the highways for the most part, 
(as the one in question was constructed,) on the hillsides; 
especially as it was admitted by the plaintiff that the country 
was “bluffy, rough and mountainous ;’”’ and the questions 
asked as to the necessary and usual mode of construct- 
ing highways in that region tended to raise irrelevant is- 
sues. 4. The fact that a person drove over a highway at a 
certain place with knowledge that it was dangerous, is 
not conclusive in law that he was negligent; but the ques- 
tion is for the jury, in view of all the facts in evidence. 
Opinion by LYON, J.—Kenworthy v. Town of Ironton. 








NOTES. 


THE CHICAGO LEGAL NEWS COMPANY has published in 
book form the session laws of the State of Illinois, passed 
by the Thirtieth General Assembly, which adjourned on 
the 24th of May last. The laws are arranged in alphabeti- 
cal order, following the plan in the revision of 1874. Head- 
notes and references to the Revised Statutes make the 
volume easy of reference and valuable to the practitioner. 
Some of the statutes in this book have been already pub- 
lished in this journal, under the head of “ Recent Legisla- 
tion,” but the appearance of this collection makes it un- 
necessary for us to continue the publication of the laws of 
Illinois passed at the late session of the legislature. 


THE appointment of official referees in England for the 
purpose of lightening the labors of the judges has not, it 
seems, produced the results contemplated. In the House 
of Commons recently, in the course of a speech upon the 
block in the appellate courts of Great Britain, an ex-attor- 
ney-general spoke as follows: “ The four gentlemen who 
have been appointed official referees cost the country £6,- 
800 a year. It appeared from a return in the library that in 
twelve months they had tried forty-five case between them, 
and that one gentleman (to whom he did not wish to refer, 
for he was not going back to the question which was dis- 
cussed last year as to the appointment of official referees) 
during 365 days had devoted himself to the purposes of his 
office for eighty hours. Allowing six hours for each day 
he sat for that purpose, that would make thirteen days. 
The sysiem of official referees was originally instituted 
in order that persons who had special knowledge—such as 
chemists and persons of that description—might sit as as- 
sessors and hear certain cases. That system had been 
tried for twelve months. The public did not chouse to go 
before these assessors. They did not go before them un- 
less they were compelled by a judge.” 


A WASHINGTON dispatch says: The Solicitor General of 
the United States has rendered an opinion that the Sunday 
papers of this District are not lawful publications, and has 
resurrected an old Colonial law of 1727, claimed to be in 
force here, which otherwise astonishes the people not a 
little. The opinion was called out by the Commissioners of 
the District, who were about to award the publication of 
the tax lists to the Sunday Herald, which was the low- 
est legal bidder. The act has long been obsolete, though 
alleged now, by a stretch of opinion, to be actually in 
force. The first section punishes Sabbath-breakers, under 
which head the Sunday papers have come, and provides 
that any one who shall blaspheme the Savior, deny the 
Trinity, etc., on that day shall, for the first offense, be 
bored through the tongue and fined, and for the second of- 
fense be branded with the letter B. For doing any bodily 
work on the Lord’s day, a fine of 200 pounds of tobacco is 
to be imposed, and the Solicitor General is inclined to be- 
dieve that the issuing of papers on that day comes within 
that law. Good lawyers and the Herald claim that this 
law was modified years ago, by the municipal ordinances 
of Washington, and ratified by Congress. If the former is 
enforced, however, a great many would be bored through 
the tongue for comments made to-day on the Solicitor Gen- 
eral and his opinion. 


THAT pervading uncertainty, says the London Times, 
which characterizes the practice and procedure of the 
Supreme Court of Judicature has now extended to the 
question as to what clothes should be worn on red-letter 
days. Mr. Justice Field appeared this (Saturday) morning 





in those brilliant robes which learned judges wear on days 
which commemorate the birth of Her Majesty or the death 
of the saints. On taking his seat, one of Her Majesty’s 
counsel proceeded to address him. But His Lordship drew 
attention to the fact that his wig was not of those dimen- 
sions which the solemnity of the day required. The 
learned counsel in question stated that he hoped that it 
would not be supposed that he was capable of any want of 
respect either to Her Majesty or to the court, and that he 
would without delay attire himself in the full-bottomed 
wig; he had, however, understood that the full-hottomed 
wig should not be worn at nisi prius. About the same time, 
in an adjoining court, where sittings at nisi prius were 
being held, the learned judge took his seat in the black 
gown ordinarily worn by learned judges when sitting at 
nisi prius, probably being under the impression, as was 
the learned counsel above referred to, that during sittings 
at nisi prius no change of attire was necessary or proper. 
Indeed, two of Her Majesty’s counsel, who appeared in 
their full-bottomed wigs, seeing the mode in which the 
learned judge was attired, left the court and lost no time 
in changing their full-bottomed wigs for a less-imposing 
head-gear. 


PLEADING AND POETRY. — A correspondent sends us 
the following: A short time since a suit was brought in 
one of the interior counties, against a railroad com- 
pany, for damages for failure to stop its train and let 
the plaintiff get off at a place known as Foote Sta- 
tion, which was not a regular stopping place for the 
train in question. The plaintiff had a saddle with him, and 
he charged “ that the defendant refused to let him get of 
with his saddle, but, on the contrary, carried him to an 
other station five miles distant, and that plaintiff was com- 
pelled to walk back over the defendant’s railroad and carry 
said saddle upon his back, whereby he was greatly vexed and 
annoyed, and damaged in the sum of five hundred dollars, 
for which he asks judgment.” The railroad attorney wrap- 
ped his head in a wet towel, and, after denying in a very 
formal manner many of the allegations in the petition, 
concluded as follows: 


* Nor was it true, as we will show, 
That plaintiff was compelled to go, 
With great annoyance and vexation, 
And pack his saddle to Foote Station. 
Nor should he have a judgment entered, 
For any damage that he suffered, 
From walking down defendant’s track, * 
With a horse’s saddle on his back.” 


It is needless to say that when the case came up for trial, 
the plaintiff took a non-suit. The combination of poetry 
and pleading was too much for him. 


THE HONOR OF A THIEF.—Mr. Serjeant Cox, in his book 
on the Principles of Punishment, relates the following an- 
ecdote: The honor of a thief is not always confined to 
his fellows: A striking instance of this occurred once to 
myself. A man had been tried, convicted, and sentenced 
to six months’ imprisonment for larceny. As he was leav- 
ing the dock a person spoke to him from the floor of the 
court, and he broke into a flood of tears. Seeing this, I 
called him back and inquired what it was that had so 
grieved him. ‘Oh, my lord!” he said, “I am told that my 
poor wife died in childbed last night from sorrow for me, 
and that I was not there to close her eyes.” At once I re- 
solved to trust him. “If you will give me your word that 
you will come here on the first day of next sessions to re- 
ceive your punishment you shall go and bury your wife.” 
Those about me were sureI should never see him again. 
“T put you upon your honor,” I repeated, “I trust you.” 
The promise was given. With expressions of extreme 
gratitude he left the court. At the next sessions great 
curiosity was felt as to the result of so uncommon, and 
as some thought unjustifiable experiment. But when the 
court met, the convict appeared as he had promised, in 
mourning, saying, “I am come, as I promised, to take my 
sentence.” After a moment’s reflection I said, “‘ You have 
behaved well—and so well that I shall not inflict upon you 
that sentence I had intended. In the hope that you will 
repent the past and be honest for the future, I will give 
you a chance to retrieve the character you have lost. You 
shall go on your own recognizance to come up for judg- 
ment when called on.” Ihave been informed that he has 


profited by the lesson, and has since preserved an excel- 
lent character for honesty and industry. 
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